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Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Stetement 


This is an eppeal from 2 final order of the United 


States District Court for the District of Columbia (Walsh, 


J.) which denied eppellant's petition for writ of habeas 


corpus or, alternetively, his motion to vacate sentence 
pursuant to 28 U.S.C. § 2255. The order appealed from 


wes entered on November 22, 1965 and a timely notice of 


1/ 
was filed by appellant pro se. 


| The district court had jurisdiction by virtue of 
| 


28 U.S.C. §§ 2241, 2255; this Court has jurisdiction pur- 


suant to 28 U.S.C. §§ 2253, 2255. 


STATEMENT OF THE CASE 


NT 

| 
| 
| 
| 


This collateral attack proceeding challenges the 
lawfulness of appellant's confinement pursuant to a judg- 
ment of the United States District Court for the District 
of Columbia following conviction for the offense of murder 
in the second degree. The district judge denied relief 
after considering the "files and records" in the original 
criminal ES . Appellees have stipulated tio the in- 


clusion of those "files and records" in the appellate 


record here. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


1/ By order entered February 24, 1966, the Court granted 
appellant's motion for an extension of time until March 21, 
1966 within which to file his brief and appointed present 
counsel to represent appellant here. On March 16, 1966, 
Chief Judge Bazelon granted counsel's motion for an addi- 
tional extension of time until May 2, 1966, in order to 
prepare and file this brief. 


2/ United States v. Bradley, Crim. No. 211-63 (D. D.C.) > 
aff'd, No. 18,367 (Sept. T. 1964), cert. denied, 380 U.S. 
919. 

oe, a 


| 
| 
| 
| 
1 
| 
| 


A. Arrest, Indictment end Pre-Trial Examinations 


On February 16, 1963, appellant was arrested and 
teken befcre ‘2 United States Commissioner on « charge of 
first degree murder. After granting a continuance to 
ellow appellant tc secure the services of a stenographic 


reporter, the Commissioner held a hearing, found probable 


cause, and committed appellant without bail pending action 


of the grend jury (Commissioner's Report, pp. 1-2, United 
States v. Bradley, Crim. No. 211-63 (D. D.C.). The next 
day, William B. Bryant, eae visited appellant in the 
cell block. During this interview, appellant made an 
%musual noise" and "fell off the chair on to the floor" 
ac 1309). Mr. Bryant summoned assistance and the 
jeil attendant "lifted {appellent's] head off the floor, 
took his pulse reading" and "called en ambulance right 
away" (Tr. 1309-1310). Mr. Bryant cbserved "some sort 

of excretion coming out of [eppellent's] mouth and {noted] 


he was just ringing wet" (Tr. 1310). 


3/7 Mr. Bryant is now e United States District Judge. 


4/ The ebbreviation Pr." refers to the reporter's tran- 
seript of the trial. 


ee er 


lant com- 


5/ 
mitted to St. Elizabeths Hospitel for exeminetion and on 


On Merch 29, 1963, the court erdered appel 


June 25, 1963, Dr. Dale C. Cameron, M.D., Superintendent 
| 


of St. Elizebeths, reported: 


| 
"Mr, Bradley's case has been studied since 
his admission to Saint Elizabeths Hospitel 
and he has been examined by qualified | psychi- 
atrists as to his mental condition. On June 
20, 1963, Mr. Bradley was examined and his 
case reviewed in detail eat é medical staff 
conference. As @ result of our examinations 
and observations, it is our opinion that 
Haleott A. Bradley is mentally competent to 
stand trial. We find no mental disease or 
defect existing at the present time or on or 
about February 16, 1963." | 


A defense motion for further exeminstion end ap- 


pointment of independent psychiatrists at Government ex- 


pense was denied even though the moving pepers and sup- 
| 


porting affidavits alleged that eppellant had been unable 
6/ 


to assist counsel in the preperetion of his defense. 


3/ The district court's order further provided) for the im- 
mediate recommittal of appellant to the jail in, the event 
that the hospital report found him competent to stand trial. 
Appellant was retréns crred to the jail on June 28, 1963, 
without further order of the court and without hearing. 


6/ It appears that counsel's moving affidavits had refer- 
ence to appellent's emotional status during his previous 
commitment at the jail and did not specifically rely on 
appellant's amnesia. 


girl 


B. The Trial 


ASppellent's triel begen on November 12, 1963, be- 
fore Judge Welsh onc & — The Government proved 
the death of the decedent (Tr. 101-104, 127-128), placed 
appellant et or near the scene of the crime (Tr., 512- 
514), peraded 2 hest of witnesses to prove that, during 
the days preceding her death, decedent and eppellent had 
querreled (e.g-, Tr. 147, 133-138), proved that appellant 
had possessed a revolver about a year earlier (Tr. 576- 
578), and introduced testimony showing that appellant hed 
incorrectly informed the arresting officers of the time at 
which he had errived et his former secretary's home for a 
social engegement (Tr. 539-547). There was no direct 
evidence es to the circumstences of the fetal shots and no 
evidence tending to connect eppellent with the shooting 
except the statement, admitted under the "“oxciced utter- 
ence” exception to the hearsay rule (ellegedly made by 


decedent in 2 “soft” voice and heard only by her former 


7 For present purposes, we sketch the Government's case 
to put the issues here in proper perspective. The entire 
trial is described in deteil in cppellent's brief, pp. 1- 
45, on the direct appeal. Bradley v. United States, No. 
18,367 (Sept. T. 1964). 


ose 


husband) that "Brad is here end he has a gun" (Tr. 


The Government rested. 


Appellant took the stand on his own behelf. He 
testified he had represented the decedent in 2 aivoree 
proceeding (Tr. 717-732) and that, thereafter, their re- 
lationship became personal (Tr. 733, 740) and then 
intimate (Tr. 741). Appellant said the decedent had 
requested him to pay some of her bills from time to time, 


that he had initially refused (Tr. 763), but that he had 


eventually permitted her to utilize certain of his charge 


accounts to buy goods for herself and her children (Tr. 


764) . 


| 
Appellant testified that on February 6, 1963, he 
had discovered decedent's bank statement lying open on a 
dresser, examined it and discovered, contrary to his 
understanding, that decedent had over $1,100 in the bank 
(Tr. 806-807). Appellant testified: | 
‘When IL saw the balance was more then $1100, 


a violent trembling seized me all over ny 

body. | 
x** | 

At that very instant, I felt as if a bomb 

blew up in my head, & huge, white light. 

x*e*" | 


ees 


The examination continued: 


"Q. Mr. Bradley, after that experience that 
you had, what is your next moment of con- 
scicusness on this particular occasion? 


& I was picking myself up off the lobby of 
the apartment, et the bottom cf about a flight 
of 25 steps; with my ankle feeling like it is 
broken again. I couldn't stand on it at all. 


Q. And what next do you remember? 


& The next thin[g] that I actually remember, 
from the beginning of 4 normal recollection of 
day to day experiences, was Monday night, Febru- 
éry 18, about eight o'clock, when I found myself 
in the D. C. Jail Hospital. Since February 18, 
at that time, I have a daily recollection of 
everything ches jas happened since that time." 


(Tr. 807-808) & 
C. The Medical Evidence 


The defense called three expert witnesses to estab- 
lish that appellent was suffering from a "mental disease 


or defect" evidenced, in part, by his amnesia. 


8/ Appellant testified in detail as to his memory lapse 
and stated thet, elthough certain piecemeal recollections 
had come back as a result of listening to certain Govern- 
ment witnesses, he did not have a present recollection of 
the facts during the period between February 6th, when he 
discovered the bank statement, and February 18th, when he 
found himself in the hospitel (Tr. 808-831). Appellant 
reiterated this testimony under prolonged, and searching 
cross-examination (Tr. 958-996). 


Pe: 


Eugene Stammeyer, Ph.D., testified that 


was suffering from e mental illness (Tr. 1169) 
appellant's memory loss was one of the factors 
sidered in erriving at his opinion (Tr. 1217). 


on cross-examination, however, that he had onl 


| appellent 
end that 


i} 
| he con- 


| 
| 
| He stated 


y appellent's 


word to substantiate the claimed amnesia and had no way of 


knowing for certain whether appellent had real 


memory (Tr. 1209-1210). 


ly lost his 
| 
| 


Winifred Overholser, M.D., testified that appellant 


was suffering from a mental illness (Tr. 1240) 


memory loss was symptomatic (Tr. 1235). The " 


of which his 


| 
thing thet 


struck me," he said, "was this gap in [appellant's] memory, 


@ gap of about ten days, during which he insis 


did on the stand here, that he has no recollec 


ts, as he 


tion now of 


what went on during that period" (Tr. 1234). On cross- 


examination, Dr. Overholser said that the pr 


in his diagnosis had been appellant's statement thet he 


was suffering from amnesia and, although he in 


ry factor 


terjected 


that "there has been some corroborative evidence which I 


read" (Tr. 1240), he agreed that "except by other actions 
| 


and other things that were said", "it is pretty difficult" 


to determine whether a patient was malingering 
a ae 


(Tr. 1244). 


When asked on redirect examinetion whether there was any 
evidence thet eppellant's emmesia was feigned, he replied 
yell, it seemed to me thet he had all the earmarks of 


trying hard to tell the truth” (Tr. 1248). 


Glen Legler, M. D., testified that appellent was 
suffering from 2 mental illness (Tr. 1261), and that he 
accepted appellant's claim of ammesie (Tr. 1263-1265) 
although it wes not essential to his diegnosis. On cross- 
examination, Dr. Legler seid he had no evidence of ap- 
pellent's amnesia other than whet appellant had told 


him (Tr. 1290). 


Mauris Pletkin, M. D., testified on behalf of the 
Government. He scid thet, elthough he, too, agreed that 
eppellent was suffering from amnesie (Tr. 1394-1395), ap- 
pellant wes nonetheless free from any mental illness or 
defect on the day of the fetal shooting (Tr. 1374-1375). 
Dr. Platkin further testified thet neither he nor any 
other person et St. Elizebeths had administered any 


medicel or scientific test to determine whether eppel- 


ant's emnesic wes real or feigned (Tr. 1392-1393), al- 


though such tests were known (Tr. 1392). 


mip: 3 


| 
Devid T. Owens, M.D., alsc testified for the 


Government. He said, based on his participetion in the 


staff conference (Tr. 1410), that appellant wes not 


suffering from any mental disease or defect (Tr, 1407- 


1408). He further said that, in his view, eppellant 
did not suffer from amesia "in the sense [that] I under- 
stand it" during the period in which the fatal shooting 

| 


occurred (Tr. 1413). However, Dr. Owens also said he 
| 


had spoken to appellant for fifteen minutes or less (Tr. 
9 | 


1410), and that he never administered any medical or 
scientific test to determine whether eppellent was suffer- 


ing from amesia or not (Tr. 1411-1412). 


D. The Verdict and Sentence 


The jury returned a verdict of guilty of second 


degree murder (Tr. 1671) and appellant was sentenced to 


9/7 All the other experts examined appellant more thoroughly. 
Stomicyer -- between 10 and 12 hours during a 3-day period in 
which he administered seven tests (Tr. 1143-1144). Overholser 
-- et least an hour on each of two seperate occasions (Tr. 
1233). Legler -- three thorough interviews lasting from 

45 minutes to 1-1/2 hours each and severel shorter inter- 
views lasting from 10 to 20 minutes cach (Tr. 1254-1255). 
Pletkin -- two interviews of half an hour each (Tr. 1372). 
Compare Rollerson v. United States, 119 U.S. App. D.C. 400, 
343 F.2d 269, 274 (1964). 


< 300s 


from ten to thirty years in prison (subsequently reduced 


to from seven tc twenty-one years). 


=. Direct Appeal 


Appellant appealed to this Court and counsel was 


eppointed tc’ represent him. Four issues were raised: 

(1) improper e4mission of rebuttal evidence; (2) improper 
admission of hearsay evidence; (3) failure of the trial 
court to admonish the jurors that they were not to dis- 
cuss cr read about the case; and (4) prejudiciel summa- 
tion by the prosecutor. This Court affirmed. Bradley v. 


United States, No. 18,367 (Sept. T. 1964) (unreported). 


Appecring pro se, appellant filec a petition for 
rehearing contending, inter alia, thet in addition to the 
issues raised by appointed counsel, the Court should have 
examined the record for "plain error” pursuant to Rule 
52(b), F.R.Cr.P. His petition was denied. The Supreme 
Court subsequently denied a petition for a writ of 


certiorari. Bradley v. United States, 380 U:S. 919. 


F. Collaterel Attack Proceedings 


On March 16, 1965, appellant filed e petition for 
Pe 6 ae 


writ of habeas corpus OT, alternatively, 4 motion [to vacate 


20/ 


sentence under 28 U.S.C. § 2255 and raised four issues. 
| 


At the hearing on this petition, the district judge under- 


stood petitioner to state "an addition to the grounds for 
| 
relief set forth in his petition, [that] he was requesting 


the Court to hold an evidentiary hearing to determine the 


nature and adequacy of the mentel examination made of him 


by Saint Elizabeths Hospital pursuant to the order of March 


25, 1963" (Findings of Fact and Conclusions of Law, p- 2, 


q 7) (emphasis added). He held, however, thet the "files 


and records of this case * * * conclusively show 


‘that peti- 


tioner has failed to carry his burden 7 establishing his 
11 


right to relief" (Id., at p. 3, 7 2). 


An appeal from the order of the district 


timely filed and present counsel was eppointed. 


10/7 We abandon those issues here. See infra, P 


Pe 


12) The district court also refused to hold @ hearing to 
determine the “nature and adequacy" of the pre-trial com- 
petency examinations (Findings of Fact and Conclusions of 


Law, p- 254 1). 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


_ ES 


The constitutional provisions involved are the 
Fifth end Sixth Amendments to the Constitution of the 
United Stetes; the statutes involved ere 16 U.S.C. §4244, 


28 U.S.C. §§ 2241, 2255, 16 >.C. Code § 1501 (Supp. V 1566) 


and 24 D.C. x3 § 301(2). Fertinent portions of these 


provisions are set forth in Appendix "A" infra. 
STATEMENT OF FOINTS 


Le & defendent suffering from amesia during a ten- 
day period in which he is alleged to have committed a 


crime is incompetent tc stand trial. 


26 In view of the inadequacy of the pre-trial com- 
petency exemination, 2 writ of habeas corpus should issue 
conditioned upon retrial following e present, adequate 


finding of competency. 


SUMMARY OF ARGUMENT 
BS 
A defendent is nct competent to stend trial unless 


he can properly essist in the preparation of his defense. 


ie i. a 


| 
Th assistance which e defendant is expected to render is 


not with legal problems, but with the facts and circum 
stances of the alleged crime. For this reason, courts 
have long considered a "good and sound memory" to be an 
essential element of competency. 4 fortiori, a defendant 
possessed of no memory at all, cennot heve the requisite 


"£actual understanding" properly to assist in his defense 


end is therefore incompetent to stenc trial. 
II 


Where, in collateral attack preceedings, the nature 
and adequacy of the pre-trial competency exominaticn is at 
issue, and the files and records before the court show by 
overwhelming evidence that (1) appellant was suffering fron 
amnesia end (2):the competency examiners, aware of the 
claimed amesia but not considering it to be a mental 
disease per se, did not undertake to employ known medical 
and scientific tests to determine whether it was real or 


feigned, the finding of competency cannot stend, Because 


competency cannot be determined retrospectively, the appro- 
priate remedy is the issuance of a writ of habeas corpus 
conditioned upon retrial following © present, adequate 
determination of competency. 


Ne ae 


ARGUMENT 


Introduction 


The sistrict court, faced with five separate con- 


tentions, considered each, and held that “the files and 


recores of this cese, and ergument adduced at the hearing 
on the seme on November 4, 1965, conclusiyely show that 
petitioner has failec to carry his burden of establishing 
his right to ace As to four of the tendered 
issues, we agree with the court below that they cannot be 
reised in collateral attack proceedings » But, as to the 
fifth -- concerning the nature and adequacy of the pre- 


trial competency examination -- the district court erred, 


We proceed to demonstrate that (1) if eppellant 
was suffering from amnesia during the period in which he 


was elleged to heave commit:ted the crime he was imcompetent 


127 Findings Of Fact end Conclusions of Lew, p. 3 (em- 
phesis suppliec). 


13/ Those issues were (1) failure to hold a coroner's 
inquiry prior to submission of the case to the grand jury 
(Pet., 3; Memo., 2-3); (2) denial of speedy trial (Pet., 
3; Memo., 3); (3) improper admission of rebuttal testimony 
(Pet., 3-43; Memo., 3-7); end (4) improper jury instruc- 
tions (Pet., 4; Memo., 8-16). 


- 15 - 


| 
to stand trial and (2) since the pre-trial competency ex- 


amination was inadequate on that issue, appellant wes 


never properly found to be competent. 


A Defendant Who Is Suffering from Amnesia 
During the Period in Which He Is Alleged 
to Heve Committed a Crime Is | 


Incompetent to Stand Trial | 


Competency to stand trial elways includes et least 
two elements: (1) e@ present ability to understend the 
nature and cause of the proceedings anc (2) a present 


| 
ability to assist counsel in the preparation of the de- 


fense., The term "'(to] assist in his defense’ * * * does 


not refer to legal questions * * * but to such phases of 


a defense as a defendant usually essists in, such as &ac- 


counts of the facts, names of witnesses, etc." es Vv. 


United States, 103 U.S. App. D.C. 22, 254 F.2¢ 725, 729- 
730 (1957). That is why courts have recognized that 


memory is vital in determining a defendant's present 


| 
ability to assist counsel. E.g., Youtsey v. United States, 
97 Fed. 937, 947 (6th Cir. 1899); State v. Swails, 223 La. 


751, 762-763, 66 So.2¢ 796 (1953); State v. Severns, 184 
| 


ae | oe 


Kan. 213, 336 P.2d 447 (1959); Brown, Ability to Stand 
Trial - Amesia, 8 Kan. L. Rev. 132 (1959). For without 
memory such assistance is impossible. United States v. 


Chisolm, 149 Fed. 284, 285, 287 (C.C.S.D. Ala. 1906); 


Gliver, Recognizing and Determining Mental Competency to 


Stand Trial, 37 F.R.D. 155, 159, ftm. 5 (1964). 


in United Stetes v. Sermon, 228 F. Supp. 972, 977 


(W.D. Mo. 1964), the Court said: 


“Broadly speaking, one cannot properly 
assist in his own defense unless he can 
advise his counsel concerning the facts 

of the case as known to him and unless, 

if necessary, he can testify on his cwn 
behalf in the cause concerning those facts. 
The element of memory, of course, comes 
immediately into focus in regard to both 
facets of factual inquiry." (Emphasis 
supplied.) 


The concept that one who is suffering from total 


amnesia is incompetent to stand trial is as old as the 


common law itself, and was specifically included by Con- 
14/ 


gress in the first-degree murder statute under which 


147 22 D.C. Code § 2401: "Whoever, being of sound memo 
* * * , kills enother purposely * * * , is guilty of murder 
in the first degree." (Emphasis supplied.) 


Pee we ee 


appellant was tried. s&s early as 1603, Lord Coke held 


that a defendant was non compos mentis if he "was of good 
and sound memory, and by the visitation of God hes lost 
it." Beverly's Case, 4 Co. 123b, 76 Eng. Rep. 1118 (K.B. 
1603). See also Lindman & McIntyre, The Mentally Disabled 
and the Law, 6-14 (1961). The theory at common law was 
that no matter how guilty such a person might be, the lew 
would presume thet with a "good and sound memory" he could 
show legal cause why the action should not be taken ageinst 


him. In Re Smith, 25 N.M. 48, 57, 176 Pac. 819, 822 re 
15/ 


citing 4 Blackstone's Commentaries, 396 (Lewis Ha, 1902). 


Had appellant a "good and sound memory" of the 


events of February 16, 1963 -- the date of the fatal 


shooting -- he might have been able tc show i either 


decedent's husband or some other person fired the fatal 
16/ 
shots, or he hims21f fired the shots in self- 

15/7 See United States v. Boylen, 41 F. Supp. 724 (D. Ore. 
i321), where the trial court indicated that although "memory"! 
at common law wes gee eae with "mind" not recollection of 
past events (id., at 726), 2 defendant suffering from total 
amnesia was incompetent at common lew to stand trial. Id., 
at 725-726. 

| 
16/ Decedent's husband was at the scene when the fatal shots 


were fired (Tr. 391) end the murder gun was never found. 


Vk ge 


277 
defense, or he wes suilty of mansleughter not murder. 


All cf these hypotheses ere as consistent with the record 
@s the hypothesis upon which the jury convicted appellant 
of murder in the second degree. The trial judge charged 
that "[i]t is umcontroverted in this case that there is no 
testimony .of an eye witmess who saw the act committed * * * 
[and] no eye witmess es to what occurred within the Apart- 


ment 202, at 922 Medison Street, Northwest" (Tr. 1610). 


Never in 2 case where "a good end sound memory" of 
the events was sc vitel (see Lindman & McIntyre, supra, at 
357-358), wes it so totally absent. Compare State v. 
Sweils, 223 La. 751, 762-763, 66 So.2d 796 (1953); State v. 
Severns, 184 Kan. 213, 336 P.2d 447 (1959). Hence, the 
test for competency which the Supreme Court in Dusky v. 
United States, 362 U.S. 402 (1960), said included both "a 
rational as well as 2 factual understanding of the pro- 


18/ 
is controlling. Dusky, emong other things, 


17/ Appellant hed given decedent a gun (Tr. 789-791) for 
protection egainst her former husbend (Tr. 583, 789, 790) 
and, although this gun wes kept in her epartment (Tr. 791), 
it was never found. The gun found in appellant's posses- 
sion when he was errested was not the gun that fired the 
fetal shots (Tr. 570, 574). 


18/ Emphasis supplied. 


was suffering from loss of memory. Dusky v. United States, 


271 F.2d 385, 394 (C.A..8, 1959). 
It 


In View of the Inadequacy of the 
Pre-Trial Competency Examinetion, 


Appellant Was Entitled tc Relief 


Since a person suffering from amnesia during the 
period in which he is alleged to have committed the crime 
is incompetent to stand triel, it follows that Ae pre- 
trial competency examination should have been directed to 
that issue, But although the St. Elizabeths' psychiatrists 
each testified he knew of appellant's amnesia (rr. 1209- 
1210, 1263-1265, 1375-1381, 1411-1413), the hospital em- 
ployed no medical or scientific test to determine whether 
it was real or feigned (Tr. 1391-1393, 1411-1412). The 
psychiatrists testified thet such tests were not adminis- 
tered because the staff did not see "fit" to use them (Tr. 
1391) or because they were not "needed" (Tr. 1412). While 
the staff offered no further explanation for their failure 


to do so, the report submitted by Dr. Cameron does. 
In informing the district court that his staff had 


Pa ee 


found appellant competent to stand trial, Dr. Cameron ob- 
served thet "[w]le find no mental disease or defect exist- 
ing at the present time * * * ." At triel, the St. 
Elizebeths' psychiatrists testified that amnesia was not 

@ mental disease, but only a symptom thereof (Tr. 1411). 

It is therefore clear that the pre-triel competency ex- 
eminers thought that appellant wes competent to stand trial 
unless they foun¢c 2 “mental disease or defect existing at 
the present time.” And, since amnesia was not a mental 
disease per se (Tr. 1235), they concluded he was compet- 


ent (see, e.g., Tr. 1393-1395). 


Whether or not the triel judge erred *Y proceeding 
9/ 


to trial on the tesis of the hospital report, or by 
continuing the trial after the amnesia issue was brought 
to his ieee is not the issue here. The habees 
judge understood eppellent to request én evidentiary heer- 
ing “to determine the nature anc adequacy" of the pre- 
triel competency exemination (Findings of Fact and 

197 Compare Whalem v. United States, 346 F.2d 812 (D.C. 
Cir. 1965). 


20/ Compare Pouncey v. United States, 349 F.24 699 (D.C. 
Cir. 1965). 


a an 


Conclusions of Lew, p. 2, 7 7). Relying on the "Edles and 


| 
records of [the] case" (id., p. 3, 7 2), which plainly 
| 


focused the amnesia issue, he refused to hold a hearing 
(id., p. 2, 7 1) and denied all relief (id., p. 4). This 
was error. Sanders v. United States, 373 U.S. 1 (1963). 
Under normal circumstances, the appropriate renedy would 
be a remand with instructions to hold the evidentiary 


hearing contemplated by 28 U.S.C. § 2255. 


In this case, however, there is no occasion to ex- 
tend appellant's unlawful confinement to await en eviden- 
tiary hearing. That hearing could only prove that the 
psychiatrists never considered appellant's emesia as being 
relevant to his competency (as distinguished from criminal 
responsibility) -- which explains their failure to use 
recognized medical and scientific tests to determine 
whether it was real or feigned (Tr. 1391-1393, 1411-1412). 
And just as a refusal to hold a competency exemination 
yitiates the trial (Holloway v. United States, 119 U.S. 
App. D.C. 396, 343 F.2d 265 (1964)), an exenination "in 
name only" and not directed to the crucial competency 


issue likewise vitiates the trial. Sullivan v. United 
Suilivan waates 


aD a 


ee 
States, 205 F. Supp. 545, 551 (S.D.N.Y., 1962); cf. Rollex= 


son v. United States, 119 U.S. App. D.C. 400, 343 F.2d 269 


(1964). 


Some medicel euthorities indicate that “ammesia" 
cases are cften feigned. MacDonald, Truth Serum, 46 J. 
Crim. Lew & Criminology, 259, 263 (1955). But even though 


the pessibility of shamming is irrelevant es a matter of 
21/ 


lew, that feer is unfounded in this case. Four of the 
five medical experts testified that they believed appellant 
was suffering from emnesia (Tr. 1209, 1248, 1263-1265, 1393- 
1395) end the fifth, who thought otherwise (Tr. 1413), had 
exemined eppelient for less than fifteen minutes (Tr. 1410). 
He, too, used none of the known scientific or medical tests 
to determine the issue (Tr. 1411-1412). Furthermore, al- 
though the St. Elizebeths’ experts referred only to the 
narcoenalysis test by use of sodium amytol (Tr. 1392, 1412), 
or extensive psychotherapy over e period of months or years 


(Tr. 1412), there are other scientific tests to determine 


21/ Davis v. United States, 160 U.S. 469, 493 (1895). 


the bona fides of appellant's ae 

On this record, appellant went to trial suffering 
from emnesia during the period in which he ellegedly com- 
mitted the crime. Because there was no pre-trial inquiry, 
either medical or judicial, into eppellant's emesia vis-e- 
vis his competency to stand trial, it follows that the 
district court erred in denying colleteral relief. Pate v. 
Robinson, ___ U.S. ___, 86 S. Ct. 836, 842 (1966); cf. 
Youtsey v. United States, 97 Fed. 937, 947 (6th Cir. 1899). 
The Supreme Court's holdings in Dusky v. United States, 


362 U.S. 402 (1960) and Pate v. Robinson, supra, preclude 


a retrospective determination of the amesia issue some 
three years after triel and require that the judgment be- 
low be reversed with instructions to issue the writ con- 
ditioned upon retrial after a present, adequate deter- 


mination of competency. 


| 
| 
| 
| 
| 
| 
| 
| 


| 


22/ Dr. Davidson, for example, suggests thet electro- 


encephalography is useful in separating real amnesia from 
feigned. Davidson, Forensic Psychiatry, quoted) in Pye, 
Criminel Procedure in the District_o Columbia, 1249 (1964). 
And, in an excellent discussion of the subject, Dr. Lennox 
discusses other simple and effective means of testing for 


the existence of amnesia. Lennox, Amnesia, Real and Feigned, 
10 U, Chi. L. Rev. 2968 (1943). | 


| 

i BE | 
| 

| 

Hl 


CONCLUS ION 


By reason of the foregoing, the judgment below 


should be reversed. 
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APPENDIX "A" 


The Fifth Amendment to the Constitution of the 
United States provides, in pertinent pert: 


"No person shall * * * be deprived of life, 
liberty or property, without due process of law 
k*e* " | 


The Sixth Amendment to the Constitution of the 
United States provides, in pertinent pert: 
| 
"In all criminal prosecutions, the accused 
shall enjoy the right to @ speedy and public 
trial * * * and to have the Assistance of Counsel 
for his defence." 


Section 4244 of Title 19 of the United States Code 
provides: | 


| 

"Whenever efter arrest and prior to the im- 
position of sentence or prior to the expiration of 
any period of probation the United States Attorney 
has reasonable cause to believe that @ person charged 
with an offense against the United States may be 
presently insene or otherwise so mentally incon- 
petent as to be unable to understand the proceed- 
ings against him or properly to assist in his own 
defense, he shall file a motion for a judicial 
determination of such mental competency of the 
accused, setting forth the ground for such belief 
with the trial court in which proceedings are 
pending. Upon such a motion or upon a similer 
motion in behalf of the accused, or upon its own 
motion, the court shell cause the accused, whether 
or not previously admitted to bail, to be exemined 
as to his mentel condition by at least one quaeli- 
fied psychiatrist, who shall report to the court. 
For the purpose of the examination the court may 
order the accused committed for such reasonable 


SK ss 


period es the court may determine to & suitable 
ospitel or other facility to be designated by 
the court. If the report of the psychiatrist 
indicates a state of present insanity or such 
mente2l incompetency in the accused, the court 
shall hold e hearing, upon due notice, at which 
evidence as to the mental condition of the ac- 
cused may be submitted, including thet of the 
reporting psychiatrist, an¢ make a finding with 
respect thereto. No statement made by the ac- 
cused in the course of any examination into his 
senity cr mentel competency provided for by this 
section, whether the exemination shall be with or 
without the consent of the accused, shall be ad- 
mitted in evidence against the accused on the 
issue'of guilt in eny criminal proceeding. A 
finding by the judge that the accused is mentally 
competent to stand trial shali in no way preju- 
aice the accused in a please of insanity as 4 
defense to the crime charged; such finding shall 
not be introduced in evidence on that issue nor 


otherwise be brought to the notice of the jury. 
kee" 


Section 2241 of Title 23 of the United States Code 
provides, in pertinent pert: 


"(a) Writs of habeas corpus may be granted 
by the Supreme Court, any justice thereof, the 


: 


4istrict courts end eny circuit judge within 
their respective jurisdictions. * * *" 


Secticn 2255 of Title 23 of the United States Code 
provides, in pertinent part: 


"A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sen- 
tence was imposed in viclation of the Constitution 
or laws of the United Stctes, or that the court was 
without jurisdiction to impose such sentence, or 


oe os ee 


that che senc nec wes in cuseas © 
authorized by law, or is otherwise subject to 
collateral ettack, may move the court which im- 
posed the sentence to vacate, set aside or 
correct the sentence. 

"x notion fer such relief may de made at 
any time. 

"Unless the motion end the filesand| reccrds 
of the case conclusively show that the prisoner 
is entitled to no relief, the court shall cause 
notice thereof to be served upon the United Stetes 
attorney, grant c prompt hearing thereon, determine 
the issues and make findings of fect and) conclusions 
of law with respect thereto. If the court finds 
that the judgment was rendered without jurisdic- 
tion, or that the sentence imposed was not euthor- 
ized by law or otherwise open tc collateral attack, 
or that there has been such 2 deniel cr infringe- 
ment of the constitutional rights of the! prisoner 
as to render the judgment vulnereble to collateral 
attack, the court shell vacate and set the judg- 
ment 2eside and shall discharge the prisoner or 
resentence him or grant a new trical orc 
the sentence as may appear appropriate. | 


Section 1901 of Title 16 cf the District of Columbia 
Code provides ; | 


"A person committed, detained, confiined, or 
restreined from his lawful libezty within the 
District, under any color or pretense whatever, 
or a person in his behalf, may epply by [petition to 
the United States District Court for the District 
of Columbia, or 2 judge thereof, for a writ of 
habeas corpus, to the end that the cause of the 
commitment, detainer, confinement, cr restraint 
may be inquired into, The court or the judge 
applied to, if the facts set forth in the petition 
make a prima facie case, shell forthwith grant the 
writ, directed to the officer or other person in 
whose custody or keeving the party so detained is, 
returnable forthwith before the court or judge." 


aes ee 


Seetion 301(2) cf Title 24 of the District of 
Columbis Code provides: 


‘Whonever 2 person is errested, indicted, 
charsed by information, or is charged in the 
juvenile court cf the District of Columbia, 
for or with en offense and, prior to the in- 
positicn of sentence or prior to the expira- 
tion of any pericd of probation, it shell appear 
to the court from the court's own observations, 
or from prime fecie evidence submitted to the 
court, thet the eccused is of unsound mind or is 
mentzlly incompetent so as to be unable to under- 
stond the proceedings against him or properly to 
assist in his ow defense, the court may order 
the accused committe? to the District of Colum- 
General Hospital or other mentai hospital desig- 
nated by the court, for such reasonable period 
2s the court may determine for examination and 
cbservetion end for care end treatment if such is 
necessary by the psychiatric staff of said hospital. 
If, after suck examination and observation, the 
superintendent of the hospital, in the case of a 
mental hospitel, or the chief psychiatrist of 
the District cf Columbia Generel Hospital, in 
the case cf District of Columbie General Hospital, 
shell report that in his opinion the accused is 
of unsoun? mind or mentally incompetent, such 
report shall be sufficient to authorize the court 
to commit by order the accused to a hospital for 
the mentally ili unless the accused or the Govern- 
ment objects, in which event, the court, after 
hearing without < jury, sheli meke 2 judicial 
determination of the competency of the accused 
to stand trial. If the court shall find the accused 
to be then of umsound mind cr mentally incompetent to 
stend trial, the covrt shall order the accused con- 
fined to 2 hospital for the mentally ill." 
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HALCOTT A. BRADLEY, 
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PAUL H. PRESTON, et al., 
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SUPPLEMENTAL BRIEF FOR APPELLANT 


Preliminary Statement 


On June 30, 1966, this Court remanded this case 


for further proceedings in the district court on the 


question of appellant's competence to stand trial. The 


remand included, but was not limited to, "the question 
whether the District Court could deny a new application 
without hearing on the ground that the files and records 
conclusively show that insufficient evidence of mental 

| 


incompetency was introduced at trial to raise a bona fide 


doubt requiring the judge sua sponte to order a hearing." 
| 


On July 26, 1966, appellant moved in the district 


court for an order "setting this cause down for further 
proceedings in accordance with the decision and mandate 
of {this Court]." In support of that motion, appellant 
alleged "that (1) the files and records of [appellant's] 
case established that he had no memory (by reason of 
amesia) of the events of the fatal shooting; and (2) in 
the alternative, [appellant] will establish as a matter 
of fact that he had no memory of said shooting" (Mot. 
for Further ee 

On January 31, 1967, the district court filed its 
memorandum, findings and conclusions denying appellant's 


motion for further proceedings. 


ARGUMENT 


The District Court Did Not Make the 
Factual Determination Required by this Court 


The district court's findings and conclusions avoided 


1/ Emphasis supplied. Ina memorandum submitted in support 


of this motion, counsel stated: "While we think that the 
files and records are sufficient of themselves to establish 
the fact of [appellant's] incompetence and that no hearing is 
necessary, {appellant], of course, is prepared to establish 
at a hearing that he was, in fact, incompetent" (Memo., p. 2). 


a 


the basic fact determination this Court intended 


district court to make. That fact determination was 
whether, on the basis of the files and records of the case, 
there was sufficient evidence of amnesia to posit the legal 


question appellant sought to raise for the first time on 


appeal. The legal question was whether an accused's bona 
fide loss of memory concerning the events of the crime 
renders him incompetent to stand trial. i 
| 

The district court rejected appellant's legal con- 
tention without coming to grips with the factual 
held that since there was no authority in the first in- 
stance for appellant's legal contention and "no evidence 
of mental incompetency at the time of trial, the [District] 
Court had no reason, Sua sponte, to raise the question of 
whether or not an amnesiac condition relating to| the dates 
involved precluded a finding of mental incompetehcy as a 


2/ 
matter of law'' (Memo. Op., p. 5). 


1 


| 


27 If, prior to the trial of this case, the law was settled 


that a bona fide loss of memory concerning the events of the 
crime rendered the accused incompetent, the district court 
would have had every reason, sua sponte, to raise the ques- 
tion of competency. Indeed, the entire defense was based 
on the defendant's amnesia. 


The district court did not find that appellant was 
free from ammesia during the trial or that his amnesia 


claim was feigned. Rather, the district court said: 


"Therefore, Since this Court rejects the conten- 
tion that amnesia precludes competency as a 
matter of law, and applying the Dusky standard, 
this Court makes the following findings of fact 
and conclusions of law" (Memo. Op., p. 7). 


The actual scope of the district court's finding is 
somewhat doubtful because the court also said (Conclusion 


of Law No. 2): 


“assuming, arguendo, that amnesia would under 
some’ circumstances, and without detailing what 
those circumstances may be, render a defendant 
incompetent to stand trial, those conditions 
were not present in this case, where there was 
no substantial evidence as to incompetency" 
(Memo. Op., p. 9). = 


And if the district judge had used the word "amnesia" in- 
stead of "incompetency," a different question would be 


4/ 


presented. Having failed to do so, it seems to us that 


3] Emphasis supplied. 


4/ That question would then be whether, in the light of 
this record (see App. Br. 7-10, App. Rep. Br. 6-9), such 

a finding was "clearly erroneous." The abbreviations "App. 
Br.” and “App. Rep. Br." stand for Appellant's Brief and 
Appellant’s Reply Brief previously submitted on this appeal. 


bo tk des 


what the district judge was saying was that "since there 
[was] no legal authority for [appellant's] legal propost- 
tion, * * * the present set of facts [did] not raise a 
question of competency as a matter of law, or present cir- 
cumstances where amnesia [might] effect competency, but 


relate[d] only to ammesia as it affect[ed] the sanity 


defense" (Memo. Op., p- 6). 


Appellant's amnesia claim was made in support of 
| 
his sanity defense and was never raised during the trial 


on the issue of competency. Of course, appellant was com- 


petent to defend on the sanity issue and, of course, he 


could assist his counsel in the preparation of that de- 
fense. The issue on this appeal and on the remand, how- 
ever, was his competency to defend on the merits of the 
Government's case-in-chief -- a case which, by reason of 


his inability to remember the events concerning the crime, 


| 
he could not defend against at all (see App. Br.) 18-19). 


In view of the foregoing, it is apparent that the 
district court failed to make the factual determination 
this Court intended it to make and, thus, on the basis of 
the record before it, this Court should make that deter- 


| 
mination on its own. See Hansford v. United States, 


és 


U.S. App. D.C. , 365 F.2d 920, 922-926 (1966). 


Be 


The District Court's Failure to 
Hold a Hearing Requires a Reversal 
Appellant advised the district court on the remand 

that, if the files and records of the case did not suffici- 
ently establish the bona fides of his ammesia claim, he 
would do so at an evidentiary hearing (Mot. for Further 
Proceedings). On this record, the only way the district 
court could have denied such a hearing was to determine, 
as a matter of law, that an accused's bona fide loss of 
memory concerning the facts of the crime does not render 
him incompetent to stand trial. Sanders v. United States, 
373 U.S. 1, 15 (1963). And, as the memorandum opinion 
plainly shows (Memo. Op., pp. 6, 7, 9), this is precisely 


what the district court did. 


Nowhere in the course of the findings is there any 


5/ If this Court should decide upon a further remand, we 


think the question should be framed in terms of "amnesia" 
or"bona fide loss of memory" rather than "competency." Cf. 
James v. Penn. General Insur. Co., _—*>U.S. App. D.C. __s_, 
371 F.2d 736. 


ae or 


| 

suggestion that there was insufficient evidence of appellant's 
| 

amnesia (as distinguished from competency) nor, in view of 

the medical evidence adduced to support that claim (see 

App. Br. 7-10, App. Rep. Br. 6-9), could there be. Accord- 


ingly, the district court's failure to hold the requested 


hearing on the remand squarely raises the legal question 
whether, in the circumstances of this case, an accused's 

| 
bona fide loss of memory concerning the facts of jthe crime 


renders him incompetent to stand trial. 


On the basis of the authorities set forth ‘in the 
briefs heretofore filed by appellant on this appeal and 
on the rationale of Hansford v. United States, supra, 365 
F.2d at 922-926, we believe that question should be answered 


in the affirmative. 


Conclusion 


By reason of the foregoing, the decision below should 


be reversed. 


Respectfully submitted, 
| 


DAVID I. SHAPIRO | 

1411 K Street, N. W. 

Washington, D. C. 20005 
| 


Attorney for Appellant 
(Appointed by the Court) 
| 
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es 


Appeal from the United States District Court 
for the District of Columbia 


ae 


REPLY BRIEF FOR APPELLANT 
ae 
Using competency to stand trial and competency 
in the sense of legal responsibility as interchangeable 
concepts, ‘appellees argue that (1) appellant's incompe- 


tency by reason of amnesia claim cannot be litigated on 


) 1/ 
this appeal (App. Br. 12, 13-14); (2) "the examining 


if The abbreviation “app. Br." refers to appellees’ 
unpaginated typewritten brief served May 23, 1966, which 
we have paginated for purposes of reply. 


doctors determined that appellant's amnesia claim was 
feigned * * * " (App. Br. 12, 16-17); and (3) the pre- 
trial certification of appellant's competency bars re- 
litigation of the competency issue in "collateral attack" 


proceedings (App. Br. 12, 18-21). | 
| 


We deal with these issues seriatin. 


Although orderly procedure requires that issues 
on appeal from 2255 proceedings be raised in the first 


instance before the district court (Plummer v. United 
States, 104 U.S. App. D.C, 211, 260 F.2d 729 [1958], 
the question of competency to stand trial may be brought 
to the Court's attention virtually at any time. ‘Note, 
Amnesia: A Case Study in the Limits of Particular 
Justice, 71 Yale L. J, 109, 122-123 (1961). Even if we 
are incorrect in this view, appellant, unlike Plummer, 
supra, 260 F.2d at 730, need not file a second 2255 peti- 
tion because, in this case, the competency issue is fair- 
ly embraced within the scope of the district court's 


-2e- 


findings. 


Seeking to restrict the scope of those findings, 
appellees would have this Court refer to the transcript 
of the 2255 hearing to demonstrate that the claim ad- 
vanced on this appeal was not addressed to the district 
court in the first instance (App. Br. 8-9, 13-14). But 
wholly apart from the fact that that transcript contains 
an “off-the-record"™ colloquy (Hearing Tr. 24) and is other- 
wise ambiguous (Hearing Tr. 15-19, 21, 25, 26), the scope 
of a finding is controlled by the finding itself. Just 


as this Court is "not at liberty to refer to [an] opinion 


for the purpose of eking out, controlling, or modify- 
2/ Piet x 


ing the scope of the findings,” so it may not refer to 


the 2255 hearing transcript for that purpose. 


Accordingly, since the habeas judge specifically 
found (Findings, p. 2, 47) that “in addition to the 


2] Stone v. United States, 164 U.S. 380, 383 (1896); 
Saltonstall v. Birtwell, 150 U.S. 417, 419 (1893); Crocker 
Vv. tates, 240 U.S. 74, 78 (1916); United States v. 
Esnault-Peiterie, 299 U.S. 201, 206 (1936); United States 
v. Causby, 328 U.S. 256, 267 (1946). 


-3- 


grounds for relief set forth in the petition, [petitioner] 


was requesting the court to hold an evidentiry hearing to 


determine the nature and adequacy of the medical examina- 
tion made of him by Saint Elizabeths Hospital pursuant to 
the order of March 29, 1963" and since,as we Shall “show 
the "files and records of this case" demonstrate that 
appellant was suffering from amnesia at the time of trial, 
the questions presented are fairly embraced within the 
findings and should be considered on this appeal. 


II | 


Appellees' assertion that "the record shows that 


the examining doctors determined that appellant's amnesia 


claim was feigned" (App. Br. 12, 16-17) is belied not 
3/ | 


only by the record, but by appellees' own statement of 
the case (App. Br. 5-8). Moreover, appellees' assertion 
that "[iJn fact the hospital, after its o0cday atentcas 
tion, determined that appellant was not sittecing from a 
mental disease or defect"' (App. Br. 16) is not/only be- 


sides the point, it illuminates the error committed by 


3/ See Appellant's Br. 7-10. 


oe | 
| 
| 
| 
| 
| 


the examining psychiatrists in certifying appellant 


competent to stand trial. 


Since amnesia is only a symptom of mental illness 
and not a mental disease or defect in itself (Amnesia, 
supra, 71 Yale L.J. at 111-112)--a concept fully explored 
at the trial (Tr. 1235, 1384, 1395, 1411)--a defendant 
may be suffering from amnesia and, at the same time, not 
be suffering from any mental disease or defect. Thus, a 


defendant who is suffering from amnesia may be competent 


in the sense of being criminally responsible yet, at the 


same time, be incompetent to stand trial. Only when these 
concepts are erroneously used interchangeably can appellees 
assert that "the examining doctors determined that appel- 


lant'’s amnesia claim was feigned" (App. Br. 12). 


Of course, the examining doctors determined no 
such thing.| They determined only that appellant was not 
suffering from a mental disease or defect. On the amesia 
issue, three of the four experts employed by Saint 
Elizabeths testified as follows: 


4/ 
Eugene Stammeyer, Ph.D. 
"Q, Well, did you take that factor in| con- 
sideration in determining whether or not 
he had a mental illness? The loss of 
memory? | 


A. Yes. I think this is one consideration." 


kKeEES 


"Q, [Is your answer] reinforced by his telling 
you that he doesn't remember anything? 


A. Yes;yes." (Tr. 1217) 


5/ 
Glenn Legler, M.D. 


"Q, And would you think then, Doctor, that the 
amesia which the defendant has testified 
to, would that do any violence to your 
diagnosis? | 

No, it wouldn't. You could in fact add 

on to the diagnosis that I mentioned, I 

said, ‘with this compensation’, as I said 

manifestly made by the depressure -- OF 

the amnesia or social as another manner 

of decompensation. I did not include it. 

I was thinking at the time that the amesia 

was not an essential point of my diagnosis. 

But it could be included. | 


7 Dr. Stammeyer testified for the defense. 


5/ Dr. Legler testified for the defense. 


And is there anything, Doctor, from your 
experience and your knowledge as a psychi- 
atrist, unusual about a patient having a 
‘amesia’' for a period of ten or eleven 
days? 


I have seen these reactions previously. I 
don't recall any that lasted that long. I 
assume that they can last that long on the 
basis of my learning. But I have not per- 
sonally observed any that lasted that lon[g]. 


And would you, -- is it unusual in these 
types of amnesia that during the period 
the patient can go about and appear to the 
casual observer the same as if he were in 
his normal capacity? 


I have observed these people who can go 
about to some extent their ordinary day 
to day living. There may be just the 
certain things that are blacked out. So 
this varies somewhat. Sometimes they do 
turn up on the street somewhere and don't 
know where they are, and it looks as if 
they are totally disoriented. In other 
cases they might go beyond their normal 
limit but -- 


kazzkEK 


Would you say, Doctor, that that amesia, 
the psychological amnesia and not organic 
type, would you say that within itself is 
a mental illness? 


A. No, I would not say so." (Tr. 1263-1265) 


6/ 
Mauris Platkin, M.D. 


"Q. Doctor, just one or two questions. 


| 
You, in making your determination that the 
defendant was without mental illness, ac- 
cepted at face value his statement that he 
was suffering from amesia, isn't that 
correct? 


Well, I accepted his statement, but against 
the background of information available to 
me. 


But you gave him the benefit of the doubt 
on it? 


I suppose you would put it that way, yes." 
(Tr. 1393)2/ | 
kKkekEE 


You didn't believe it when he talked about 
amnesia, did you? 


I didn't say that I didn't believe him. 


I am asking you now, did you believe him? 


I am willing to accept that he may have had 
isolated loss of memory for certain events 
during that period. 


I ask you the direct question, Doctor: 
Does your diagnosis depend on whether you 
believed him when you made your diagnosis? 


6/ Dr. Platkin testified for the Government 


7/ | These questions were asked by the Government 
direct examination. 
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A. I am not in position to pass final judgment. 

| I accepted his statement that he had ex- 
perienced some memory losses during the 
time in question. 

Q. Did you believe that it was true? 

A. I accepted it, yes. I had no way of 
refuting it." (Tr. 1394-1395) 8/ 

Although Dr. Owens, who examined appellant for less 
than fifteen minutes (Tr. 1410), disbelieved the amnesia 
claim (Tr. 1413), he was the only examining psychiatrist 
who did. Dr. Platkin, who also testified for the 
Government, thought otherwise, as did Drs. Stammeyer and 
Legler, who testified for the defense. When, in addition, 
the Court considers the testimony of Dr. Overholser (see 
Appellant's Br. 8-9), it is plain that, on this record, 


appellant went to trial suffering from amesia. 
rit 


Appellees argue that the pre-trial certification 


of appellant's competency bars relitigation of the com- 


8/ These questions were asked by the defense on recross 
examination. 


a 


petency issue here, citing Townsend v. Sain, 372 
293 (1963) (App. Br. 18-19). But appellees’ reliance on 
that case is misplaced. Townsend v. Sain holds that the 


issue can be relitigated where, inter alia, the trial 
court has not "actually reached anc decided" the merits, 
372 U.S. at 313-314; or where, for any reason not attribu- 
table to defendant's inexcusable neglect, the material 
facts were not adequately developed, 372 U.S. at 317; or 
where, for any other reason, the hearing was not full and 


fair. 372 U.S. at 318. 


In the first place, the trial court never made any 
determination, much less "actually reached and decided" 
the issue of incompetency to stand trial by reason of 
amesia; it accepted the hospital report at face value. 
Here, unlike Greene v. United States, 351 F.2d 198 (D.C. 
Cir. 1965); Whalem v. United States, 120 U.S. App. D.C. 
331, 346 F.2d 812, 817-818 (1965); and Cooper v. United 
States, 119 U.S. App. D.C. 142, 337 F.2d 538 (1964), the 


issue is whether appellant was in fact competent to stand 


trial, not whether the failure to conduct a pre-trial 
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competency hearing was, in and of itself, reversible 


error. See, e.g., Greene, supra, 351 F.2d at 200. 


In the second place, the facts were never ade- 
quately developed because as previously made clear (see 
Appellant's Br. 20-21), the examining psychiatrists 
believed appellant was competent to stand trial wnless 
they found "a mental disease or defect existing at the 
present eg Since amnesia is not a mental disease 
but only a symptom thereof, they concluded -- despite 
their belief that he was suffering from amnesia -- that 
appellant was competent. Therefore, if a defendant who 
is suffering from ammesia is, as we contend, imcompe- 
tent to stand trial aS a matter of law, the decision be- 


low must be reversed. 


Appellees’ assertion that appellant not only 
accepted the pre-trial competency determination, but 
joined in it (App. Br. 19) is on a par with their assertion 
that "the examining doctors determined that appellant's 


37 Emphasis supplied. 


amesia claim was feigned" (App. Br. 12). Both assertions 


are distortions of the record facts. To take cqunsel's 
statement (i.e., that appellant's "emotional condition 
has vastly improved and he is now able to assist in the 
preparation of his defense") contained in an affidavit 
submitted in support of a motion to keep appellant at 
Saint Elizabeths because he was "go emotionally upset" 
while confined in the D. C. Jail as to be unable to assist 


in the preparation of his defense (App. Br. 2), and to 


convert that statement into 4 joining in, or an accept- 
ance of, the Saint Elizabeths' competency report (App. 

Br. 19, ftn. 21) is, in our view, to exceed the bounds 

of permissible advocacy. The fact is that the affidavits 
appellees refer to were submitted in support of a defense 
motion seeking @& further mental examination by independ- 
ent psychiatrists. If that motion signified a joining in, 
or an acceptance of, the earlier determination by Saint 
Elizabeths that the appellant was competent to stand 


trial, black is white. 


Finally, when Dr. Platkin, the Government's own 


witness, testified on rebuttal that he accepted appel- 


43S 


lant's statement that he (appellant) was suffering from 
amnesia (Tr. 1393-1395), the trial court should have 
determined sua sponte that the appellant was imcompe- 
tent to stand trial. In view of the earlier testimony 

in support of appellant's amesia claim, Pate v. Robinson, 
383 U.S. 375 (1966), requires no less. 


Since appellees purport not to reach the merits 


(App. Br. 21, ftn. 25), we are content to rely on our 


previous discussion (see Appellant's Br. 16-20) and refer 


the Court to Amesia: A Case Study in the Limits of 
Particular Justice, 71 Yale L.J. 109 (1961), which 


collects ail the pertinent material. 


CONCLUSION 


By reason of the foregoing, the judgment 


should be reversed. 


Respectfully submi: 


DAVID I. SHAPIRO | 
1411 K Street, N. W. 
Washington, D. C. | 20005 


Attorney for Appellant 
(Appointed by the Court) 


Dickstein, Shapiro & Galligan 
1411 K Street, N. W. 
Washington, D. C. 20005 


Of Counsel 
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QUESTIONS PRESENTED 


Appealing from a denial of a Section 2255 motion to 
vacate a conviction for second degree murder, appellant 
contends that he was certified competent to stand trial 
even though he suffered amnesia and the examining doc- 
tors administered no tests to corroborate his claim of 
amnesia. In the opinion of appellees, the following ques- 
tions are presented: 


1. Can appellant raise the issue for the first time on 
appeal? 

2. Do the “files and records” of the case show that 
appellant is not entitled to relief— 


a. because the record shows that the examining 
doctors determined his claim of amnesia to be spuri- 
ous and that no medical tests exist that will conclu- 
sively prove or disprove the existence of amnesia; 

b. or because the record contains a prior deter- 
mination of competency to stand trial, which bars 


appellant from relitigating the question in a 2255 
proceeding? 


INDEX 


Counterstatement of the Case 
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Direct Appeal 
Collateral Proceedings 
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Summary of Argument 
Argument: 


I. Appellant cannot challenge his competency to stand 
trial for the first time on appeal from a denial of re- 
lief under Section 2255 


In any event, “the files and records of the case con- 
clusively show” that appellant is not entitled to relief 
in a collateral proceeding on his allegation of incom- 
petency to stand trial 


A. The “files and records” show that the doctors at 
St. Elizabeths Hospital considered and rejected 
appellant’s claim of amnesia 


The “files and records” also show a determination 
before trial that appellant was competent to assist 
in his defense 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,864 


Ha.Lcotrt A. BRADLEY, APPELLANT 
Vv. 


PauL H. PRESTON and UNITED STATES OF AMERICA, 
APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE? 


Appellant is serving a sentence of 21 years’ imprison- 
ment imposed on May 28, 1965, by the Honorable Leonard 
P. Walsh after a jury had convicted appellant of second 
degree murder in violation of 22 D.C. Code $ 2403.2 The 


1 The record contains two transcripts—the 13 volume transcript of 
the trial, which has been designated “T.Tr.”, and the single volume 
transcript of the 2255 hearing, which has been designated “H.Tr.” 


2 The original sentence, imposed on January 13, 1964, was $0 
years’ imprisonment. Judge Walsh reduced the sentence to 21 years 
on the date cited in the text. 


(1) 


2 


instant appeal is from a denial of a motion to vacate sen- 
tence under 28 U.S.C. § 2255. 


Pre-trial Proceedings 


The crime occurred about 7:00 p.m. on February 16, 
1963. A few hours later, appellant was arrested and held 
for the grand jury, which later returned an indictment 
charging him with first degree murder. 

On March 4 the Honorable Matthew F. McGuire or- 
dered the Legal Psychiatric Service to examine appellant. 
After an examination, the Service reported that appellant 
could understand the proceedings against him and assist 
in his defense, but that commitment to a hospital would 
be necessary to determine his competency at the time of 
the offense. On motion of the Government, Judge McGuire 
committed appellant to St. Elizabeths Hospital for a 90 
day examination. 

On June 25 the hospital reported by letter: 


As a result of our examinations and observation, it 
is our opinion that Halcott A. Bradley is mentally 
competent to stand trial. We find no mental disease 
or defect existing at the present time or on or about 
February 16, 1963. 


In response to the report, appellant’s two retained counsel, 
Mr. Thurman Dodson and Mr. H. Carl Moultrie,? filed a 


2 At various times during the proceedings, appellant had been 
represented by seven different attorneys in addition to present 
appointed counsel. The Honorable William B. Bryant and Mr. Frank 
D. Reeves represented him from arrest until after the preliminary 
hearing. Mr. Belford V. Lawson was appointed to represent him 
after indictment, but withdrew when Mr. Dodson and Mr. Moultrie 
entered their appearances as retained counsel. On direct appeal from 
the conviction, this Court appointed Mr. Joseph Sitnick. Later, Mr. 
Kenneth D. Wood successfully represented appellant on a motion 
to reduce sentence. Appellant, of course, was an attorney until his 
conviction in the present case and represented himself in this Court 
on a petition for rehearing en banc, in the Supreme Court on a 
petition for a writ of certiorari, and in the district court on the 
instant 2255 motion. 
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written motion and affidavits on June 27, 1963, asking 
the court “to extend for ninety (90) days [appellant’s] 
commitment at St. Elizabeths Hospital in order to permit 
further examination by mental experts of the defendant’s 
own choosing and also to authorize payment of said 
mental experts at government expense... .” The motion 
requested that appellant remain at the hospital because 
while confined in D.C. Jail, he was “so emotionally up- 
set” as not to be “able to assist his counsel in the prepara- 
tion of his defense,” but that “since his admission to St. 
Elizabeths Hospital, his condition has measurably im- 
proved and just now has begun to actively assist counsel 
in the preparation of his defense.” In his affidavit sup- 
porting the motion, Mr. Moultrie stated that appellant’s 
“emotional condition has vastly improved and he is now 
able to assist in the preparation of his defense.” After 
hearing oral argument in open court on July 12, the 
Honorable Richmond B. Keech denied the motion (see 
Minutes of Proceedings on 7-12-63). 
Trial 

At trial the defenses were both innocence and not guil- 
ty by reason of insanity. The jury found appellant guil- 
ty of second degree murder. The testimony showed that 
appellant first met the deceased, Mrs. Landora Bellamy, 
when she retained him to represent her in a divorce ac- 
tion (T.Tr. 350-351, 717). A stormy romance reached 
a climax on the night of February 5 and morning of 
February 6, 1968, when, after a heated argument, she 
brought the police to her apartment and forced appellant 
to move out (T.Tr. 182-187, 287-295, 356-364, 745-755, 
775-781). She installed a new lock on her door, slept 
elsewhere, and filed criminal complaints against appel- 
lant at the offices of the Corporation Counsel and the 
United States Attorney (T.Tr. 148-152, 302-309, 371). 
On the afternoon of Friday, February 15, appellant went 
to her apartment, hired a locksmith to pick the lock, and 
went inside not to appear again until after the murder 
(T.Tr. 168-165, 168-169, 224-230). Saturday evening, 
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February 16, Mrs. Bellamy decided to return to her apart- 
ment. About 7:00 p.m., her former husband, to whom 
she had turned for help during the preceding ten days, 
came to her apartment. He found the door locked and 
heard the deceased cry from inside, “Help, Brad is in here 
and he has a gun,” followed by three shots. (T.Tr. 387- 
389, 391-394). Shortly after the shots, a tenant in the 
building saw appellant leave the deceased’s apartment 
without his hat or coat, which were found later inside the 
apartment with the dead body (T.Tr. 170-171, 509-517, 
595-596, 628-629, 836). 

Appellant testified that, except for scattered fragments, 
he had no memory of anything occurring between the 
night of February 5, when he had the argument with 
the deceased, and 8:00 p.m. on February 18, when he 
awoke in the D.C. Jail Hospital (T.Tr. 805-808). Ac- 
cording to appellant, he could remember (1) picking him- 
self up at the bottom of a flight of steps in the lobby of 
the deceased’s apartment building; (2) the fact of talking 
with his daughter, but not what was said, on February 
11; (3) the fact of going to court, but not what he did, 
that day; (4) the fact of having a telephone conversation, 
as well as the details of that conversation, with the de- 
ceased’s former husband that same day;* (5) searching 
for his keys and seeing a taxi arrive at his house on Feb- 
ruary 15; (6) spending that night in the deceased’s 
apartment; and (7) the day of the crime, a conglamera- 


* Earlier in the trial, the former husband had testified to tele- 
phoning appellant that day, a Monday, to inquire about threats made 
against the deceased. Appellant asked the husband to come to his 
office on Friday, which the husband refused to do. Appellant ended 
the conversation with the words, “Well, it will be all over this 
weekend.” (T.Tr. 281-282.) In appellant’s account of the conversa- 
tion, the former husband wanted to reconcile with the deceased and 
asked to see appellant. Then, appellant testified, “I remember being 
upset and disturbed by this call. I remember going upstairs and 
getting the gun that I always had, and putting it in my pocket.” 
(T.Tr. 815.) We take note that appellant’s ability at trial to recall 
this conversation, although he could not remember the details of 
any other conversation, furthered his contention that the former 
husband was the murderer (¢.g., T.Tr. 1537-1538). 


5 


tion of sounds, lights, and spinning (T.Tr. 808-829). 
Later testimony showed that appellant told the doctors at 
St. Elizabeths Hospital that his amnesia ran not from 
the argument on the night of February 5, but from the 
next morning; and that he also remembered the circum- 
stances of his arrest on February 16, which in his tes- 
timony at trial he had denied remembering (T.Tr. 830, 
1289-1290, 1301). 

Several witnesses testified about appellant’s actions be- 
tween February 6 and 18. For instance, the former hus- 
band testified to his telephone conversation with appellant 
on February 11 (see note 4, supra). An Assistant Cor- 
poration Counsel, who knew appellant as a classmate at 
law school, testified that on February 14 he related the 
details of the deceased’s complaint and informed appellant 
that a summons would issue for a hearing on the com- 
plaint. Appellant said that the deceased’s charges were 
untrue. (T.Tr. 148-150, 153.) That same day, appellant 
appeared in court and testified at length at a trial of his 
complaint for divorce, which his former wife contested 
(T.Tr. 1840-1842,5 1847-1848). After the murder on 
February 16, when arrested at the home of a lady friend, 
appellant told the police that he had arrived at 7:00 p.m., 
but his friend immediately corrected him and said 8:00 
p.m. (T.Tr. 547, 554-555). He said that he had a misun- 
derstanding with the deceased and had not seen her since 
the previous night. He accounted for his actions earlier 
in the day (saying that he had spent part of the day at 
home, walked to a restaurant, and gone to his office), the 
absence of a coat, and the reason for carrying a pistol at 
the time® (T.Tr. 609, 1868, 1427-1429). His friend and 
another guest at the house, with whom appellant had 


5 T.Tr. 1340-1342 occurred out of the presence of the jury: how- 
ever, the issue in this case, at very most, is whether the trial judge 
heard evidence requiring him sua sponte to stop the trial and 
hold a competency hearing. 


®The gun appellant carried when arrested was not the murder 
weapon (T.Tr. 574). 
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spent an hour before the police arrived, testified that 
appellant did not act unusual (T.Tr. 549, 556). 

In support of appellant’s defense of insanity at the 
time of the offense, a psychologist and two psychiatrists 
testified that when they examined him he suffered from 
mental illness. The psychologist, Dr. Eugene C. Stam- 
meyer from St. Elizabeths Hospital, who spent ten to 
twelve hours interviewing and administering tests to 
appellant, testified that appellant suffered from a person- 
ality disorder: compulsive personality complicated by 
arterioschlerosis and involutional changes of relatively re- 
cent origin (T.Tr. 1143-44, 1147-1148, 1169, 1178-1180).7 
He did not believe appellant was malingering (T.Tr. 
1203). Appellant’s claim of amnesia could be true; for al- 
though the psychological tests did not in themselves show 
amnesia, the tests were not inconsistent with it and there 
was no way to know for certain (T.Tr. 1208-1209, 1217- 
1218). Doctor Stammeyer considered loss of memory in 
diagnosing mental illness, but would have reached the 
same conclusion without it (T.Tr. 1217). Appellant could 
have been suffering loss of memory and still have told 
the Assistant Corporation Counsel that the deceased’s 
complaint was untrue, but it would be inconsistent with 
amnesia for appellant to have given the police a false 
alibi—although, Doctor Stammeyer suggested, telling the 
police that he arrived at his friend’s home at 7:00 in- 
stead of 8:00 p.m. might have resulted from “a general 


7 Dr. Stammeyer defined compulsive personality as (T.Tr. 1182): 


Well, I think one expects a rather driven person—a person 
who is driven but poorly focused in terms of accomplishments, 
one who really lacks a power to relax. He is constantly driven 
but really accomplishes little in this being driven. It is poorly 
focused, and his goals tend to be given up rather quickly, little 
personality satisfaction, it is jumping from one thing to 
another, working hard but never accomplishing much. 

And he testified, “Involutional is the psychiatric terminology given 
to describing a condition of depression, generally associated with 
depression, feelings of hopelessness that occur with the change of 
life” (T.Tr. 1177). 
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type of confusion,” for even normal people become un- 
concerned about time and make errors of an hour (T. 
Tr. 1226-1228). 

The first defense psychiatrist was the late Dr. Winfred 
Overholser, who after his retirement from St. Elizabeths 
Hospital examined appellant for two hours at the request 
of defense counsel (T.Tr. 1231, 1233). In his opinion, 
based on the amnesia, appellant suffered from hysterical 
dissociation (T.Tr. 1236, 1248). The diagnosis rested 
basically on appellant’s version of his amnesia, although 
there was some corroborative evidence (T.Tr. 1240-1241). 
Dr. Overholser said that it would be very difficult to prove 
or disprove the truth of appellant’s claim; and if he were 


8’ Dr, Overholser did not have occasion to elaborate on his diag- 
nosis, This illness, classified as a neurosis, was called “conversion 
hysteria” in the past, but the accepted terminology today is “dis- 
sociative reaction.” American Psychiatric Ass’n, Diagnostic and 
Statistical Manual, Mental Disorders 32 (1952); Noyes & Kolb, 
Modern Clinical Psychiatry, 428-480 (6th ed. 1963). The gist of the 
illness is a severe personality disorganization resulting in a severing 
of ties to reality. The disease superficially resembles a schizophrenic 
reaction. This loss of contact with reality manifests itself in many 
forms: amnesia, falling into a stupor, living in a twilight state or 
delirium, etc. The classic and most reknown manifestation is that 
which Noyes and Kolb call the “fugue state,” during which the 
patient periodically becomes another person or assumes a different 
identity, as in Dr, Jekyll and Mr. Hyde, and later cannot remember 
what occurred when he was a different person. Jbid. Dr. Overholser 
did not indicate specifically the extent to which appellant suffered 
the illness; however, his testimony suggested that he assumed ap- 
pellant suffered the Dr. Jekyll-Mr. Hyde or fugue condition (T.Tr. 
1239): 


A. Yes, that is far from unknown, that sort of behavior. It 
is behavior on the surface abnormal and yet the idividual may 
have no form of recollection as to what has gone on in that 
period. 

Q. Would such an individual appear to give correct answers 
to questions and make reactions to certain situations? 

A. He could very well do that, as if almost he were another 
personality in the same body. 

We offer these observations because the evidence showed that sev- 
eral people had contact with appellant during his claimed period of 
amnesia, and none observed anything unusual or different from his 
normal personality (¢.g., T.Tr. 549, 556, 1848, 1877). 
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not telling the truth about the amnesia, he did not suffer 
from any mental illness (T.Tr. 1240-1242). Asked if he 
personally believed appellant was malingering, the doctor 
answered (T.Tr. 1248): 


Well, it seemed to me that he had all of the ear- 
marks of trying hard to tell the truth. Of course 
that is not for me to say. That is for the jury. 


Asked about appellant’s conversation with the Assistant 
Corporation Counsel, Dr. Overholser said he would not 
have expected, although it could be, that appellant would 
have amnesia at the trial about his argument with the 
deceased on February 6 and have remembered that argu- 
ment during the conversation on February 14. It would 
be more likely that appellant’s memory of the argument 
would be better on February 14 than at the trial. (T.Tr. 
1244-1245.) 

The final defense psychiatrist was Dr. Glenn Legler 
from St. Elizabeths Hospital, who saw appellant for about 
3 to 424 hours (T.Tr. 1255). Like the psychologist, he 
diagnosed the personality disorder of compulsive personal- 
ity (T.Tr. 1260).2 Amnesia was consistent with his 
diagnosis but not an essential part of it (T.Tr. 1263). 
Other than what appellant had told him, Dr. Legler had 
no evidence of amnesia (T.Tr. 1290). 

For the Government, Dr. Mauris Platkin from St. 
Elizabeths, who saw appellant about 134 hours, testified 
that appellant was without mental disease or defect 
(T.Tr. 1372-1375). Appellant’s “life pattern is not aver- 
age” and he “has had many emotional and personal prob- 
lems,” but such was not mental illness (T.Tr. 1881). No 
evidence, other than appellant’s claim, confirmed amnesia 
(T.Tr. 1376). Dr. Platkin spoke to one person and social 
workers interviewed other people who had seen appellant 
during the lost period, and none observed anything un- 
usual in his conduct (T.Tr. 1377). A period of amnesia 
“would be very markedly noticed by the people around 


*See note 7, supra. 
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him, particularly if they are the more educated type of 
person and sophisticated” (T.Tr. 1885). A person suf- 
fering from the dissociative reaction type of amnesia 
could not have testified about his divorce in court on Feb- 
ruary 14 (T.Tr. 1879). Methods exist for probing into 
a claim of amnesia, such as using the drug sodium amy- 
tal, but they are “not entirely reliable,” and the hospital 
did not use such methods in this case (T.Tr. 1391-1392). 
Doctor Platkin accepted appellant’s statement of amnesia 
“but against the background of information available to 
me” (T.Tr. 1393). Asked whether he believed appellant’s 
claim of amnesia, the doctor testified (T.Tr. 1394): 


I am willing to accept that he may have had iso- 
lated loss of memory for certain events during that 
period. 

* * * * 

I am not in position to pass final judgment. I 
accepted his statement that he had experienced some 
memory losses during the time in question. 


The final psychiatrist was Dr. David J. Owens, Clini- 
cal Director of the Service at St. Elizabeths Hospital that 
examined appellant, and the person responsible for re- 
porting to the court the results of appellant’s pre-trial 
mental examination (T.Tr. 1178, 1267, 1898-1399). Dr. 
Owens saw appellant twice, the second time at the staff 
conference (T.Tr. 1401-1402).° In Dr. Owens’ opinion, 
appellant did not suffer from a mental disease or defect 
(T.Tr, 1407-1408). Dr. Owens, and most psychiatrists 
agreed with him, did not consider it necessary to admin- 
ister sodium amytal to arrive at a conclusion (T.Tr. 
1412). He did not believe appellant suffered from am- 
nesia because (T.Tr. 1413): 


© At the staff conference, all the information—test results, clin- 
ical findings, medical history, etc.—is reported and discussed by 
the psychiatrists in attendance, The patient is interviewed by each 
psychiatrist until each is satisfied that, based on the information 
and interview, he can render an opinion, Then, beginning with the 
most junior psychiatrist, each offers his diagnosis. Dr. Owens speaks 
last, and his Assistant, Dr. Platkin, speaks next to last. (T.Tr. 
1267-1269, 1372-1373, 1403-1407). 
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It is highly unlikely that a victim would have a 
disassociative episode or amnesic episode for a period 
of ten days and have spotty areas where he had 
recollection and certain things he did not have recol- 
lection for, and continue to associate or be with 
friends or relatives, and no one notice any disturb- 
ance in his mental condition. 


Direct Appeal 


Appellant’s court-appointed counsel raised four issues 
on appeal, none involving incompetency at the time of 
trial or of the offense. On June 15, 1964, this Court 
(Chief Judge Bazelon and Circuit Judges Prettyman and 
McGowan sitting) affirmed the conviction without opin- 
ion. On September 18, 1964, this Court denied a pro se 
petition for rehearing en banc, which contended, inter 
alia, that the trial judge should have directed a verdict 
of not guilty by reason of insanity. (See No. 18,367.) 
The same issues were presented in a petition for a writ 


of certiorari, which the Supreme Court denied on March 
1, 1965. (380 U.S. 919). 


Collateral Proceedings 


After the conviction was affirmed on appeal, appellant 
filed a motion to reduce sentence under Rule 35 of the 
Federal Rules of Criminal Procedure, which Judge Walsh 
heard and granted on May 28, 1965, reducing sentence 
from 30 to 21 years’ imprisonment. 

The instant motion to vacate sentence under 28 U.S.C. 
§ 2255 was filed on August 16, 1965, and sought relief on 
five grounds: (1) denial of a coroner’s inquest, (2) de- 
niel of a speedy trial, (3) inadmissibility at trial of the 
government’s rebuttal evidence on sanity, (4) improper 
jury instructions on insanity, and (5) improper summa- 
tion of the evidence. During the hearing before Judge 
Walsh on November 4, appellant, representing himself, 
paraphrased language from Rollerson v. United States, 
119 U.S. App. D.C. 400, 343 F.2d 269 (1964), and said 
(H.Tr. 10-11): 


il 


One of my chief contentions in this, my Honor, 
is that the evidence submitted by the Government’s 
experts as to psychiatrists, his conclusionary, based 
on no observational test, and it usurped the function 
of the jury. 

Because of this allegation, in The Court’s discre- 
tion, before ruling on this motion, I ask that there 
be an evidentiary hearing to go into the validicy, the 
background of the test, the observations, and further 
testimony by the Government doctors who testified 
for the Government; Dr. Platkin and Dr. Owens, in 
The Court’s discretion I seek that evidentiary hear- 
ing on point three. 


After two further references to the Rollerson case, ap- 
pellant said, “In view of the Rollison [sic] case, Your 
Honor—not you-—but the facts of the case, I seek this 
evidentiary hearing, and do not withdraw my collateral 
attack with respect to the insanity matter” (H.Tr. 19). 
The court denied the request for a hearing on the ade 


quacy of the mental examination, as well as the other con- 
tentions, because the files and records showed that ap- 
pellant was not entitled to relief. 


STATUTES INVOLVED 


Title 24, District of Columbia Code, Sections 301 (a) 
and 801(b) provides: 


(a) Whenever a person is arrested, indicted, 
charged by information, or is charged in the juve- 
nile court of the District of Columbia, for or with 
an offense and, prior to the imposition of sentence or 
prior to the expiration of any period of probation, it 
shall appear to the court from the court’s own obser- 
vations, or from prima facie evidence submitted to 
the court, that the accused is of unsound mind or is 
mentally incompetent so as to be unable to under- 
stand the proceedings against him or properly to as- 
sist in his own defense, the court may order the 
accused committed to the District of Columbia Gen- 
eral Hospital or other mental hospital designated by 
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the court, for such reasonable period as the court 
may determine for examination and observation and 
for care and treatment if such is necessary by the 
psychiatric staff of said hospital. If, after such ex- 
amination and observation, the superintendent of 
the hospital, in the case of a mental hospital, or the 
chief psychiatrist of the District of Columbia Gen- 
eral Hospital, in the case of District of Columbia 
General Hospital, shall report that in his opinion the 
accused is of unsound mind or mentally incompetent, 
such report shall be sufficient to authorize the court 
to commit by order the accused to a hospital for the 
mentally ill unless the accused or the Government 
objects, in which event, the court, after hearing 
without 2 jury, shall make a judicial determination 
of the competency of the accused to stand trial. If 
the court shall find the accused to be then of unsound 
mind or mentally incompetent to stand trial, the 
court shall order the accused confined to a hospital 
for the mentally ill. 

(b) Whenever an accused person confined to a 
hospital for the mentally ill is restored to mental 
competency in the opinion of the superintendent of 
said hospital, the superintendent shall certify such 
fact to the clerk of the court in which the indict- 
ment, information, or charge against the accused is 
pending and such certification shall be sufficient to 
authorize the court to enter an order thereon ad- 
judicating him to be competent to stand trial, unless 
the accused or the Government objects, in which 
event, the court, after hearing without a jury, shall 
make a judicial determination of the competency 
of the accused to stand trial. 


Title 28 U.S.C. § 2255 provides: 


A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without 
jurisdiction to impose such sentence, or that the sen- 
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tence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judg- 
rent was rendered without jurisdiction, or that the 
sentence imposed was not authorized by law or oth- 
erwise open to collateral attack, or that there has 
been such a denial or infringement of the constitu- 
tional rights of the prisoner as to render the judg- 
ment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a 
new trial or correct the sentence as may appear ap- 
propriate. 

A court may entertain and determine such mo- 
tion without requiring the production of the prisoner 
at the hearing. 

The sentencing court shall not be required to en- 
tertain a second or successive motion for similar re- 
lief on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a 
final judgment on application for a writ of habeas 
corpus. 

An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized te apply for re- 
lief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the legality 
of his detention. 


14 
SUMMARY OF ARGUMENT 


Appellant cannot raise his contention—that he was cer- 
tified competent to stand trial even though suffering from 
amnesia and that the doctors who examined him should 
have administered tests to corroborate his amnesia claim 
—for the first time on appeal. 

In any event, the “files and records” conclusively show 
two independent reasons why appellant is not entitled to 
relief. First, the record shows that the examining doc- 
tors determined that appellant’s amnesia claim was 
feigned and that no tests exist to prove or disprove the 
veracity of an amnesia claim. Second, it is well estab- 
lished that section 2255, a collateral remedy, is not avail- 
able to relitigate questions previously settled at trial un- 
less a full and fair hearing has been denied or there is 
legal justification for failing to raise legal questions dur- 
ing trial. Under this fundamental principle of the law 
of habeas corpus, appellant’s previous certification of 
mental competency, after a pre-trial mental examination 
pursuant to 24 D.C. Code § 301(a), bars him from chal- 
lenging mental competency in a 2255 proceeding. Noth- 
ing in the recent decision in Pate v. Robinson, 383 U.S. 
375 (1966), which is solidly based on recognized habeas 
corpus principles, is to the contrary. 


ARGUMENT 


L Appellant cannot challenge his competency to stand 
trial for the first time on appeal from a denial of re- 
lief under Section 2255. 


(H.Tr. 10-11, 14-29) 


Appealing from a denial of relief under Section 2255, 
appellant advances a single contention, one that was not 
raised below: that his original conviction should be va- 
cated because the doctors at St. Elizabeths Hospital, after 
a 90 day pre-trial mental examination, certified to the 
court that he was without mental disorder and competent 
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to stand trial, even though they recognized that appel- 
lant claimed amnesia and they failed to use tests to de 
termine if the amnesia claims were real or feigned (App. 
Br. 20-24). At no time during the proceedings—not 
before or at trial when represented at various times by 
five different attorneys, not on direct appeal when rep- 
resented by a sixth attorney and himself (and appellant 
was an attorney until the instant conviction), not during 
a motion to reduce sentence when represented by a sev- 
enth attorney, and not in the 2255 proceedings below when 
represented by himself—has appellant ever challenged his 
competency to stand trial.* The 2255 motion itself al- 
leged, inter alia, that the jury instructions and the Gov- 
ernment’s rebuttal evidence on appellant’s defense at trial 
of insanity at the time of the offense were improper. At 
the hearing of the 2255 motion, appellant claimed that 
since the government psychiatrists testified at trial in 
conclusionary terms, which appellant claimed was error 
under Rollerson v. United States, 119 U.S. App. D.C. 400, 
343 F.2d 269 (1964), a case involving incompetency at 
the time of the offense, the court should conduct an evi- 
dentiary hearing exploring the facts underlying the psy- 
chiatrists conclusions (H.Tr. 10-11, 19). The district 
court properly denied such relief because it is well estab- 
lished that incompetency at the time of the offense— 
as opposed to incompetency to stand trial—is not a 
ground that can be asserted on a 2255 motion. Ap- 
pellant’s new issue, incompetency to stand trial, cannot 
be raised for the first time on appeal.?* 


1 See note 8, supra, 


* B.9., Holmes v. United States, No. 19678, D.C. Cir., May 16, 
1966; Bishop v. United States, 96 U.S. App. D.C, 117, 119, 228 F.2d 
582, 584 (1955), rev'd on other grounds, 350 U.S. 961 (1956). 


1° E.9., Lampe V. United States, 110 U.S. App. D.C. 69, 288 F.2d 
881 (1961) (en banc) (alternative holding), cert. denied, 868 U.S. 
958 (1962). 
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I. In any event “the files and records of the case con- 
clusively show” that appellant is not entitled to relief 
in a collateral proceeding on his allegation of incom- 
petency to stand trial. 


(Letter from St. Elizabeths Hospital dated 6-25-63; 
Motion and affidavits filed 6-27-63; T.Tr. 148-153, 
547-556, 609, 805-830, 1148-1148, 1169-1182, 1203- 
1248, 1255-1269, 1289-1290, 1301, 1340-1342, 1347- 
1348, 1363, 13872-1385, 1391-1413, 1427-1429) 


Appellant attacks his competency to stand trial, not on 
direct appeal from his conviction, but in a collateral at- 
tack under 28 U.S.C. § 2255, which is the writ of habeas 
corpus for federal prisoners.‘ Not every error can be 
raised in a 2255 proceeding, for fundamental is the prin- 
ciple “that the writ of habeas corpus will not be allowed 
to do service for an appeal.”** The limited types of 
errors that can be raised under Section 2255 fall into 
two categories: 


2+ Section 2255 was enacted in 1948 to add procedural improve- 
ments to the writ of habeas corpus for federal prisoners, The sub- 
stantive content, the remedy available under Section 2255, is “‘ex- 
actly commensurate” with the remedy that had previously been 
available under habeas corpus. Hill v. United States, 368 U.S. 424, 
427 (1962). 


+ Sunal v. Large, 332 U.S. 174, 178 (1947). In that case, Mr. 
Justice Douglas wrote (332 U.S. at 182): 


Every error is potentially reversible error; and many rulings 
of the trial court spell the difference between conviction and 
acquittal. If defendants who accept the judgment of conviction 
and do not appeal can later renew their attack on the judg- 
ment by habeas corpus, litigation in these criminal cases would 
be interminable. Wise judicial administration of the federal 
courts counsels against such course, at least where the error 
does not trench on any constitutional rights of defendants nor 
involve the jurisdiction of the trial court. 

An endeavor is made to magnify error in these trials to 
constitutional proportions by asserting that the refusal of the 
proffered evidence robbed the trial of vitality by depriving 
defendants of their only real defense. But as much might be 
said of many rulings during a criminal trial. Defendants re- 
ceived throughout an opportunity to be heard and enjoyed all 
procedural guarantees granted by the Constitution. 
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Applying the standards, * * * we shall assume argu- 
endo—in all likelihood too favorably for appellant, 
and without qualifications which may well be needed 
in other factual settings—that he should have relief 
under § 2255 if he has shown (1) a significant de 
nial of a constitutional right, even though he could 
have raised that point on appeal and there was no 
sufficient reason for not doing so; * * * or (2) a 
defect seriously affecting his trial, even though not 
of constitutional magnitude, if it was not correctible 
on appeal or there were “exceptional circumstances” 
excusing the failure to appeal.’ 


Under these standards, incompetency to stand trial can 
be raised on collateral attack.” 

The mere fact that appellant can challenge his com- 
petency to stand trial under Section 2255 does not in 
itself entitle him to relief; for under the language of the 
statute, the motion would be denied on its face, even 
without granting appellant a hearing to prove his allega- 
tions, “if the files and records of the case conclusively 
show that the prisoner is entitled to no relief” (p. 
18, supra). There are two independent reasons why 
the “files and records” in this case show that appellant is 
not entitled to relief: (1) because the record shows that 
the doctors at St. Elizabeths Hospital did not believe that 
appellant was suffering from amnesia; and (2) because 
appellant was determined competent before trial. 


16 United States V. Sobell, 314 F.2d 314, 322-323 (2d Cir.), cert. 
denied, 374 U.S. 857 (1963). Accord, ¢.9., Hill vy, United States, 
supra note 14, at 428; Sunal v, Large, supra note 15, at 178-180; 
Stirone V. United States, $41 F.2d 258, 257 (3d Cir.), cert. denied, 
881 U.S. 902 (1961). 


17 E.g., Bishop V. United States, supra note 12; Sanders V. Allen, 
69 App. D.C. 307, 100 F.2d 717 (1988); Gregori Vv. United States, 
243 F.2d 48 (5th Cir. 1957). 
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A. The “files and records” show that the doctors at St. 
Elizabeths Hospital considered and rejected appel- 
lant’s claim of amnesia. 


Appellant’s sole contention is that St. Elizabeths Hos- 
pital certified him competent to stand trial in spite of 
his claim of amnesia and conducted no tests to determine 
if his claim was real (App. Br. 20-24). In fact, the 
hospital, after its 90 day examination, determined that 
appellant was not suffering from a mental disease or 
defect. Appellant’s claim of amnesia was developed at 
trial, where four psychiatrists and one psychologist testi- 
fied about appellant’s sanity at the time of the crime. 
Dr. David J. Owens, clinical director of the hospital di- 
vision that examined appellant and the doctor personally 
responsible for reporting to the court on appellant’s san- 
ity, testified that appellant’s claim of amnesia was spur- 
ious because the illness could not have gone unnoticed by 
appellant’s friends and associates during the twelve days 
that he claimed a lost memory. Dr. Owens’ assistant, 
Dr. Mauris Platkin, observed that he and social workers 
had interviewed people that had contact with appellant 
during the disputed twelve day period. If appellant were 
suffering amnesia, it would have been noticed, and no one 
observed anything unusual. Dr. Platkin stated that ap- 
pellant could not have testified at his divorce hearing if 
his amnesia were real. Both defense experts who were 
asked about specific conduct of appellant during the 
twelve-day period indicated that certain conduct would 
not be consistent with true amnesia—Dr. Eugene C. 
Stammeyer expressing reservations about appellant’s abil- 
ity to give a false alibi to the police, and Dr. Winfred 
Overholser expressing doubts about appellant’s memory 
being better during the amnesia period than at trial. 
Moreover, appellant was inconsistent in his amnesia 
story, computing the time period one way for the doctors 
at the hospital and a different way at trial. (Counter- 
statement, supra, pp. 6-10). In short, the “files and 
records” refute appellant’s contention that he was certi- 
fied competent to stand trial in spite of his amnesia. 
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Nor is there merit to appellant’s contention that the 
hospital could have administered tests to determine if 
his amnesia were real. The experts who testified at the 
trial, including Dr. Overholser who appeared on appel- 
lant’s behalf, agreed that it would be very difficult to 
prove or dispute the truth of an amnesia claim. There 
are methods, such as intensive psychotherapy lasting 
months or years and the drug sodium amytal, but they 
are unreliable. (counterstatement, supra, pp. 6-7, 9). 
Contrary to appellant’s contentions (App. Br. 23-24), 
psychiatric authorities agree that it is extremely difficult 
—often impossible—to separate true from feigned am- 
nesia..*> Furthermore, in this case, the hospital did not 
need to corroborate its conclusion, based on interviews 
with people who saw appellant during his alleged period 
of amnesia, that his claim was unfounded (Counterstate- 
ment, supra, pp. 8-10). 


B. The “files and records” also show a determination be- 
fore trial that appellant was competent to assist in 
his defense. 


A second application of the “files and records” prin- 
ciple is that a prisoner cannot relitigate questions that 
were decided against him at trial or on an earlier 2255 
motion. The leading case of Sanders v. United States, 
373 U.S. 1 (1963), holds that the district court should 
deny relief without a hearing if “(1) the same ground 
presented in the subsequent application was determined 
adversely to the applicant on the prior application, (2) 


1 The medical authorities are collected in Note, Amnesia: A Case 
Study in the Limits of Particular Justice, 71 YALE L. J. 109, 123- 
125 (1961). See also Weihofen, Mental Disorder as a Criminal De- 
fense 46-47 (1954). The authorities agree that trying to prove or 
disprove the existence of amnesia involves many long and intricate 
testing procedures that often prove inconclusive, No single drug or 
device can answer the question. For example, a malingerer can beat 
a drug like sodium amytal. Amnesia, supra at 124, n, 81, Appellant 
suggests that the electroencephalograph is “useful” (App. Br. 24, 
n. 22), but that machine has not lived up to earlier expectations. 
Ibid. 
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the prior determination was on the merits, and (3) the 
ends of justice would not be served by reaching the merits 
of the subsequent application.” 373 U.S. at 15. The 
court went on to explain that “ends of justice” meant 
when factual issues were involved that the prior deter- 
mination had to be “full and fair” as defined in Town- 
send v. Sain,® and when purely legal issues are involved 
that there was no legal justification for not raising a 
crucial point or argument. 373 U.S. at 16-17. The 
prior determination on the merits could have occurred 
either at trial or on an earlier 2255 application.” There- 


29 Townsend Vv. Sain, 372 U.S. 293, 312-318 (1963), sets forth 
six circumstances in which a determination at trial was not “full 
and fair”: (1) the merits were not reached, (2) the determination 
was not fairly supported by the record, (3) the fact-finding pro- 
cedure was “seriously inadequate for the ascertainment of truth,” 
(4) newly-discovered evidence was unavailable at the prior deter- 
mination, (5) the material facts were not adequately developed for 
some reason other than the prisoner’s inexcusable neglect, and (6) 
for any other reason the hearing was not full and fair. 


2 Although in Sanders, Mr. Justice Brennan focused his opinion 
on the facts of the case at hand, involving prior determinations of 
earlier 2255 applications, he incorporated by reference (373 U.S. 
at 15, 16-17), the complementary rules of Townsend v. Sain, supra, 
a case where the earlier hearing occurred at the trial and in which 
the Court said explicitly that the first determination couki have been 
“either at the time of the trial or in a collateral proceeding.” 372 
U.S. at 312. There is no rational reason for distinguishing between 
a prior hearing during trial and one during a collateral proceeding, 
and the cases so hold. E.g., Townsend v. Sain, supra; Lampe V. 

Jnited States, supra note 13 (alternative holding) ; United States v. 
Baysden, 326 F.2d 629 (4th Cir. 1964). Cf. Hodges v. United States, 
2368 U.S. 139 (1961), dismissing certiorari as improvidently granted 
because the issue of whether a coerced confession was cognizable, 
which the court granted certiorari to decide, was not presented 
since the petitioner had a full hearing on his contention at the trial. 
Cases discussing the effect of a determination at trial of com- 
petency on a later 2255 motion are Bell v. United States, 269 F.2d 
419 (9th Cir. 1959) (opinion per Bazelon, C. J.); Krupnick v. Uni- 
ted States, 264 F.2d 213, 217 (8th Cir. 1959) ; and Gregori v. United 
States, supra, note 17, at 53-54. Compare Jordan v. United States, 
352 U.S. 904, reversing 98 U.S. App. D.C. 160, 233 F.2d 362 (1956), 
the reverse situation—where the issue was not raised at trial—in 
which case a federal prisoner is entitled to a hearing in a collaterial 
proceeding if his claim is cognizable. 
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fore, even though competency to stand trial is a ground 
of relief that can be asserted on collateral attack, appel- 
lant cannot litigate the issue a second time if he were 
previously determined competent before or at trial, unless 
the pre-trial determination was not full and fair or un- 
less there was legal justification for not presenting cru- 
cial questions of law. 

In the instant case, the “files and records” show a pre- 
trial determination of competency to stand trial. Pur- 
suant to 24 D.C. Code § 301(a), appellant was committed 
to St. Elizabeths Hospital for a 90 day mental examina- 
tion, after which the hospital certified to the court that 
he was without mental disease or defect and competent 
to stand trial. The district court acted on this certifica- 
tion, thereby adopting it, and proceeded to trial. Peti- 
tioner had a full opportunity to challenge the finding of 
competency and to advance the legal arguments he now 
presents to this Court for the first time on appeal. Ap- 
pellant has had his day in court, and the prior determi- 


nation of competency to stand trial, which he accepted— 
not only accepted but joined (see note 21, supra)—bars 
him from relitigating the issue in a collateral proceeding. 


21 The district court was not required to hold a hearing after the 
hospital certified appellant competent unless the government or 
appellant requests one; nevertheless, the court should have made 
its own determination of competency and entered an order to that 
effect. No such order appears in the record. However, in the same 
cases that define the above duties of the trial court, this Court 
held that the absence of an order is harmless error when the accused 
made no objection and when the court implicitly determined com- 
petency by going forward with the trial. Green v. United States, 
— USS. App. D.C. ——. 351 F.2d 198, 200-201 (1965) (en banc); 
Whalem v. United States, 120 U.S. App. D.C. $31, 384-337, 346 F.2d 
812, 815-818 (en banc), cert. denied, 382 U.S. 862 (1965) ; see also, 
Cooper V. United States, 119 U.S. App. D.C. 142, 387 F.2d 538 
(1964) (concurring opinion of Wright, J.). If the error was harm- 
less in those cases, involving direct appeals, it was even more harm- 
less in the instant case, involving a collateral attack, particularly 
since defense counsel not only did not request a hearing on com- 
petency, but joined the hospital's report by advising the court that 
appellant’s “emotional condition has vastly improved and he is now 
able to assist in the preparation of his defense” (Counterstatement, 
supra, p. 3). 
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Appellant’s reliance (App. Br. 24) on the recent deci- 
sion of Pate v. Robinson, 383 U.S. 375 (1966) is mis- 
placed. In that case, where there was no prior determi- 
nation of competency and where the trial transcript con- 
tained abundant evidence of present insanity, the Su- 
preme Court granted relief to a state prisoner raising 
incompetency to stand trial on habeas corpus. Since 
there was no prior determination of competency, the case 
has no application to appellant.* Moreover, the basis of 
Robinson is that, in some circumstances, the duty of the 
trial court to act swa sponte, to stop the trial and explore 
the accused’s competency, can be so obvious as to be cog- 
nizable error on a writ of habeas corpus. In effect, the 
Supreme Court recognized an analogous principle estab- 
lished by this Court in Whalem v. United States, supra 
note 21, and other cases where the issue was presented 
on direct appeal. Even if appellant had raised the con- 


22In Robinson there was a stipulation at trial that a psychiatrist, 
if called to testify, would state that the accused was competent to 
stand trial. 383 U.S. at 383. A stipulation, however, is only evidence 
of competency and cannot be considered a determination. In addi- 
tion, we observe in passing, that there is an important difference 
between federal habeas corpus after a state conviction and after a 
federal conviction. A person convicted in a state court has a right 
to have his federal constitutional claims ruled on by a federal court. 
Accordingly, the state prisoner can file a writ of habeas corpus in 
a federal district court and obtain a de novo ruling on his consti- 
tutional claims, even though the state courts had already ruled that 
his claims lacked legal merit. Fay v. Noia, 372 U.S. 391, 415-426 
(1963); Townsend v. Sain, supra note 19, at 318. But a federal 
prisoner had his original trial in a federal court, and he cannot 
obtain 2 de novo ruling on the law on questions that were deter- 
mined adversely to him at trial. A prior determination on the merits 
is controlling on both the law and the facts. Sanders v. United 
States, 373 U.S. at 15; see cases cited supra note 20; and see 
Amsterdam, Search, Seizure and Section 2255: A Comment, 112 
U.PA.L.Rev. 378 (1964). In short, Robinson involves habeas corpus 
after a state conviction and has no application to the principle that 
a prior determination during a federal trial bars raising the ques- 
tion again under Section 2255. 


232 See Harper Vv. United States, - U.S. App. D.C. ——, 350 
F.2d 1000 (1965); Pouncey vy. United States, 121 U.S. App. D.C. 
264, 349 F.2d 699 (1965); Wider v. United States, 121 U.S. App. 
D.C. 129, 348 F.2d 358 (1965). 
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tention on direct appeal, he would not have been entitled 
to relief; for the circumstances in this case are entirely 
different from Robinson, Pouncey, and Wider. Appel- 
lant’s trial counsel asserted that he was competent to 
stand trial; the experts disagreed whether he suffered 
from mental illness or defect; and there was strong ex- 
pert testimony that the amnesia claim was spurious. 
Plainly, we respectfully submit, if appellant’s incompe- 
tency to stand trial was hidden from himself and the 
many attorneys who have represented him at various 
stages of the proceedings, it was not so obvious as to re- 
quire the trial court to act sua sponte. If appellant could 
not obtain relief on direct appeal, a fortiori, relief would 
be unavailable in a collateral proceeding where only fun- 
damental errors are recognized. Nothing in Pate v. Rob- 
inson, or in any other principle of law, grants a right to 
take “two bites at the apple.’** Appellant cannot now 
litigate issues that were settled before trial.* 


2 Jackson V, United States, No. 19545, D.C. Cir., April 5, 1966, 
slip opinion p. 8, n.3. 


25 Although we do not reach the merits of appellant’s argument, 
we observe that his claim of incompetency to stand trial rests on 
the assumption that a person with amnesia is incompetent even 
though he is not suffering from any recognized mental disease or 
defect, The difficulties inherent in appellant’s position are fully 
discussed in Amnesia, supra note 18, at 115-122, which observes that 
(p. 116), “there is no record of any court holding a defendant in- 
competent to stand trial solely on the basis of amnesia.” See also the 
comments in Hunter v. United States, 119 U.S. App. D.C. 174, 175, 
n.3., 338 F.2d 288, 284 (1964) (dissenting opinion of Bazelon, 
C.J.); and Regina v. Podola, [1960] 1 Q.B. $25 (holding that am- 
nesia without accompanying mental illness does not constitute men- 
tal incompetency to stand trial). We would submit that the existence 
of mental disorder is essential to a finding of mental incompetency 
to stand trial; however, we recognize that the issue is complex, 
involving several practical and legal considerations, which cannot 
be treated properly without a lengthy discussion. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the district court should be affirmed. 


Davy G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
EARL J. SILBERT, 
THEODORE WIESEMAN, 
Assistant United States Attorneys. 
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On June 30, 1966, the Court remanded the case to the 
district court to allow appellant to amend his Section 2255 
motion to include the claim of incompetence to stand trial. 
an issue appellant had raised for the first time in his 
brief on appeal. In the remand proceedings in the dis- 
trict court, appellant filed a motion alleging that “(1) the 
files and records of [appellant’s] case establish that he 
had no memory (by reason of amnesia) of the events of 
the fatal shooting and, hence, was incompetent to stand 
trial as a matter of law; and (2) in the alternative, [ap- 
pellant] will establish as a matter of fact that he had no 
memory of said shooting.” After the government had 
filed a detailed response, the district judge. The Honor- 


(1) 


2 


able Leonard P. Walsh filed a memorandum opinion on 
January 31, 1967. denying relief. The court’s ruling was 
summarized in the conclusion of law at the end of the 
opinion (pp. 9-10). as follows: 


1. A daim of amnesia does not, in itself, as a mat- 
ter of law. preclude a finding of mental competency 
to stand trial. 

2. Assuming, arguendo, that amnesia would under 
some circumstances, and without detailing what those 
circumstances may be, render a defendant incompe- 
tent to stand trial, those conditions were not present 
in this case, where there was no substantial evidence 
as to incompetency. 

3. The files and records in the case conclusively 
show that insufficient evidence of mental incompe- 
tency to stand trial was introduced at trial to raise 
a bona fide doubt requiring the Trial Court to sua 
sponte order a hearing. 

4. Viewing the evidence of mental competency, and 
the Trial Court’s own witnessing of the demeanor of 
petitioner, Halcott A. Bradley was mentally compe- 
tent to stand trial. The standards required by Dusky 
v. United States, supra, were fully met and peti- 
tioner was not denied due process. 

5. The Motion for Further Proceedings after Re- 
mand will be denied. 


I 


Thornton v. United States supports the arguments in 
our original brief. 


The points advanced in this supplemental memorandum 
are in addition to the arguments in our original brief. 
We continue to rely on our arguments in the brief that 
the files and records show that St. Elizabeths Hospital 
considered and rejected the genuineness of appellant’s 
amnesia claim and that the issue of incompetency has 
already been determined on its merits adversely to appel- 
lant (See Br. 14-23). Moreover, we call to the attention 


3 


of the Court the recent decision in Thornton v. United 
States, —— U.S. App. D.C. —, 368 F.2d 822 (1966), 
particularly the dissenting opinion, which supports our 
arguments. 


Il 


Sanders v. United States and Pate v. Robinson repre- 
sent two different legal principles. 


During the many months since we filed our original 
brief, we have given further thought to the significance 
of Pate v. Robinson, 388 U.S. 375 (1966). The view ex- 
pressed here is a condensation of the brief we filed in 
Heard v. United States, No. 20,325, argued on May 9, 
1967, to another division of the Court. 

An issue in this case is whether the trial judge had a 
duty under Pate v. Robinson to stop the trial sua sponte 
and to order a hearing to determine appellant’s compe- 
tency to stand trial. The principle of Pate v. Robinson 
must be distinguished from the one in Sanders v. United 
States, 373 U.S. 1 (1963); for the two cases involve dif- 
ferent constitutional claims.’ In Sanders the prisoner 
claimed a denial of due process because he was in fact 
incompetent (under the influence of heroin) when plead- 
ing guilty. The Supreme Court held that he was entitled 
to an opportunity to prove his claim at an evidentiary 
hearing, and if he proved it, his conviction and sentence 
would be vacated. However, in Robinson the accused was 
not required to prove his incompetency at an evidentiary 
hearing because he was making the different claim, not 
that he was incompetent, but that he was denied due proc- 
ess of law by a defect of constitutional dimensions in the 
procedures used at trial to determine his competency. The 
Supreme Court agreed and reversed for a new trial, hold- 
ing it a violation of procedural due process for a trial 
judge not to order a competency hearing sua sponte when 


1 This Court had occasion to rule recently that Robinson and 
Sanders involve different principles. See Hansford Vv. United States, 
124 U.S. App. D.C. 387, 393 n. 16, 365 F.2d 920, 926 n. 16 (1966). 
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he is aware of facts raising a “substantial doubt”? about 
the defendant’s competency to stand trial. The Robinson 
defendant was not required to prove at an evidentiary 
hearing his actual incompetence during the trial because 
he obtained relief by proving, from the transcript of the 
trial before the Supreme Court, the unconstitutional pro- 
cedural defect. 

Therefore, appellant’s claim that amnesia rendered him 
incompetent reduces to two contentions: (1) under Sand- 
ers he was actually incompetent because he suffered am- 
nesia, or (2) under Robinson he was entitled to a hear- 
ing on his competency during the middle of the trial. We 
treat these contentions separately in the next two sections. 


i 


Applying the Sanders principle, amnesia without men- 
tal disease or defect did not render appellant incompe- 
tent to stand trial. 


Under Sanders v. United States, 373 U.S. 1 (1963), 
the question is whether the record shows that appellant 
was incompetent or should receive an evidentiary hearing 
on his allegation of incompetency. For the reasons ap- 
pearing in our original brief (pp. 16-21) and in the dis- 
senting opinion in Thornton v. United States, —— US. 
App. D.C. ——, 368 F.2d 822, 832-833 (1966), appellant 
cannot relitigate his competency on a 2255 motion because 
the files and records show that the merits of the issue 
were determined adversely to him before trial and that 
the hospital considered and rejected the authenticity of 
his claim of amnesia. Putting that point to one side, we 
submit that even if his amnesia claim were genuine, as 


= Except for a reference to a statutory standard in Illinois of a 
“bona fide doubt” (382 U.S. at 385), the Robinson opinion did not 
define the nature of the “doubt” requiring the trial court to act 
sua sponte. This Court has interpreted Robinson to require a 
“substantial doubt.” Powell v. United States, U.S. App. D.C. 

. 373 F.2d 225, 226 (1966); Hansford v. United States, supra 
note 1, at 390, 923. 
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a matter of law he was competent to stand trial. Appel- 
lant was not entitled to 2255 relief under the Sanders 
principle because, contrary to his contention, amnesia 
without any mental disease on defect did not render him 
incompetent. 

The legal test of competency to stand trial was recently 
stated by the Court in Hansford v. United States, as 
follows: * 


According to the Supreme Court, the test of compe- 
tency 


must be whether [the accused] . . . has sufficient 
present ability to consult with his lawyer with a 
reasonable degree of rational understanding— 
and whether he has a rational as well as factual 
understanding of the proceedings against him. 


Subsumed under this formulation is the requirement 
that the defendant’s memory and intellectual abilities, 
which are crucial to the construction and presenta- 
tion of his defense, must not be substantially im- 


paired by mental disorder. [footnote omitted]. 
Court has also observed: * 


“[Competency] denotes the intellectual and emotional 
capacity of the accused to perform the functions 
which are essential to the fairness and accuracy of 
a criminal proceeding.” This includes “present abil- 
ity to consult with his lawyer with a reasonable de- 
gree of rational understanding,” Dusky v. United 
States, 362 U.S. 402 (1962), and a reasonable ability 
to understand the proceedings and comprehend the 
effect of his actions upon them. 


Other formulations of the test sometimes include the ac- 
cused’s ability to assist in the defense by revealing the 
facts and names of witnesses to his counsel.* 


3124 U.S. App. D.C. 387, 389, 365 F.2d 920, 922 (1966). 


*Pouncey V. United States, 121 U.S. App. D.C. 264, 266, 349 
F.2d 699, 701 (1965). 


* See Lyles Vv. United States, 103 U.S, App. D.C. 22, 26-27, 254 
F.2d 725, 729-780 (1957), cert. denied, 356 U.S. 961 (1958): United 
States Vv. Sermon 228 F. Supp. 972, 978 (W.D. Mo. 1964). 
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The question in the instant case is whether under these 
tests an accused in full possession of his faculties, com- 
pletely aware of the nature and consequences of the legal 
proceedings, and able to consult with counsel and partici- 
pate in his defense is mentally incompetent to stand trial 
for the single reason that he has no memory of the events 
surrounding the crime—i.e., he has amnesia without any 
mental disorder. Under the Hansford test, appellant was 
competent: for there the Court defined incompetency to 
stand trial as requiring that memory be impaired by 
“mental disorder.” The “mental disorder” requirement 
was not accidental because a footnote* attached to those 
words in the opinion cites United States v. Sermon, supra 
note 5, a case holding competent an accused suffering am- 
nesia but no other impairment of his mental faculties. 

The case law is in full agreement with the Hansford 
formulation. Some cases hold as a matter of law that am- 
nesia without mental disorder never constitutes incompe- 
tency;7 others hold that in the circumstances of the case 
the accused’s amnesia did not render him incompetent.“ No 
case has ever accepted appellant’s contention that amnesia 


#124 U.S. App. D.C. at 289 n. 5, 365 F.2d at 922 n. 5. 


- Commonwealth ex rel. Cummins Vv. Price, 421 Pa. 396, 218 
A2¢ 758 (1966) : Regina v. Podola, [1960] 1 Q.B. 325 [England]. 


* United States Vv. Wilson, D.D.C., Cr. 46-65, decided November 23, 
1966 (unreported opinion reproduced in our Appendix, pp. 13-24. 
infra); Youtsey v. United States, 97 Fed. 937 (6th Cir. 1899) 
(amnesia does not in itself constitute incompetency but is a factor 
relevant to the question); United States v. Chisolm, 149 Fed. 284 
(C.S.D. Ala. 1906) (same holding); United States v. Sermon, supra 
note 5 (accused with amnesia who had consulted fully with counsel 
before memory loss held competent for trial); United States v. 
Boylen, 41 F. Supp. 724 (D. Ore. 1941) (amnesia is factor for jury 
in determining incompetency); State v. Severns, 184 Kans. 213, 
336 P.2d 447 (1959) (amnesia did not render accused incompetent 
for second trial because transcript of first trial available) ; State v. 
Sunils, 223 La. 751, 66 So. 2d 796 (1953) (accused with amnesia 
competent in certain circumstances). See also the dissenting opin- 
ion of Chief Judge Bazelon in Hunter v. United States, 119 US. 
App. D.C. 174, 175 n. 2, 238 F.2d 283, 284 n. 3 (1964), distinguish- 
ing between temporary and permanent amnesia. 
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without anything more rendered an accused incompetent 
as a matter of law. Indeed, one authority made an ex- 
haustive survey of the subject and concluded that “There 
is no record of any court holding a defendant incompe- 
tent to stand trial solely on the basis of amnesia.” ® 

The reason why courts have universally rejected ap- 
pellant’s claim is that even though the logic of the claim 
has a certain plausibility on the surface, an analysis of 
the factors underlying it virtually commands the result 
that amnesia is not incompetency as a matter of law. A 
thoughtful and detailed analysis of the question appears 
in an article in the Yale Law Journal, Amnesia: A Case 
Study in the Limits of Particular Justice, which is cited 
in note 9, supra. We could not reproduce or paraphrase 
the discussion and authorities, both medical and legal. 
found in that article. Accordingly, we respectfully refer 
the Court to the article, and we rest our case on the anal- 
ysis found there as well as the following five observa- 
tions: 


(1) Under our statute, 24 D.C. Code $301 (a), an 
accused found incompetent is automatically committed to 
the hospital. Section 301(a) expressly provides that if 
the accused is found “of unsound mind or mentally in- 
competent to stand trial, the court shall order the accused 
confined to a hospital for the mentally ill” (emphasis 
supplied).’” Under Section 301(b), the accused must re- 
main confined in the hospital until “restored to mental 
competency.” Manifestly, the statute embodies the Hans- 


» Note, Amnesia: A Case Study in the Limits of Particular Jus- 
tice, 71 YALE L.J. 109, 116 (1961). 


’ Since the statute reads in the disjunctive, requiring commit- 
ment if the accused is of either “unsound mind or mentally incom- 
petent to stand trial,” we cannot share the view expressed in United 
States Vv. Wilson, supra note 8, [See Appendix 18; infre], that an 
accused with amnesia but no present insanity must be released from 
custody instead of being committed to the hospital. In our view, 
the statute plainly states that a finding of incompetency to stand 
trial, regardless of the accused’s present mental condition, triggers 
mandatory commitment to the hospital. 


ford test of incompetency; for surely the statute did not 
contemplate committing to a mental hospital people free 
of mental disorder. 

(2) If an accused suffering from permanent amnesia 
unaccompanied by any mental disorder were committed 
to the hospital as incompetent for trial, he might never 
regain his freedom even though he was a completely 
healthy human being except for permanent inability to 
remember a single transaction in his life. Under Section 
301(b) of the statute, he could never be released unless 
he became competent to stand trial or unless the govern- 
ment dismissed the charges, and under appellant’s defini- 
tion of incompetency to stand trial, amnesia without any 
mental disease or defect, he would never become compe- 
tent for trial. Moreover, even if he were innocent or not 
guilty by reason of insanity, he could not waive his com- 
petence and elect to go to trial. The law is clear that an 
incompetent accused cannot waive his incompetency to 
stand trial." If the accused is in fact incompetent, the 
matter is not discretionary with the trial court, even if 
the accused wants to go to trial; for Pate v. Robinson 
shows in these circumstances that due process of law is 
violated by allowing an incompetent defendant to stand 
trial. In short, since an accused who desires to stand 
trial is equally as incompetent as an accused who resists 
trial, if appellant were to prevail with his contention, an 
accused suffering amnesia but not mental disorder would 
be permanently locked in the hospital without ever being 
able to obtain his release. This is a serious problem, as 
demonstrated by United States v. Wilson, the opinion 
printed in our Appendix (pp. 13-24, infra), where an 
accused suffered brain concussion from an automobile 
accident occurring during his flight from the scene of the 
crime. He was perfectly competent except that the acci- 
dent had caused a permanent loss of memory about the 


Eg. Pate v. Robinson, 383 U.S. 375, 384 (1966); Taylor v. 
United States, 282 F.2d 16. 22-23, (8d Cir. 1960). But see dis- 
cussion at p. 19, infra. 
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events surrounding the crime. After spending 114, years 
in St. Elizabeths Hospital under commitment as incompe- 
tent to stand trial, the hospital referred the matter back 
to the court, and in these circumstances Judge McGuire 
held the accused was competent.” 

(3) Amnesia is a relative concept, for “everyone is 
amnesic to some degree.” * Many people stand trial regu- 
larly who cannot remember or can only partially remem- 
ber the events at the time of the offense. There is no 
difference between amnesia and being intoxicated at the 
time of the crime, being innocent and asleep in bed in- 
stead of at the scene of the crime, or simply being a per- 
son with a bad memory. No one has ever suggested that 
the accused in the narcotics delay case of Ross v. United 
States,“ who alleged no memory of his actions on the day 
of the narcotics transaction, was incompetent to stand 
trial. 


12 Although not appearing in the opinion, an analagous situation 


occurred in Frigillana v. United States, 118 U.S. App. D.C. 328, 
307 F.2d 665 (1962). There an accused charged with murder 
and suffering from a psychosis was committed to the hospital in 
1953 as incompetent to stand trial. After eight years of hospital 
treatment, Mrs. Frigillana had recovered and was free “from such 
abnormal mental condition as would make [her] dangerous to 
{herself] or the community in the reasonably foreseeable future.” 
(Overholser V. Leach, 103 U.S. App. D.C. 289, 292, 257 F.2d 667, 
670 (1958), cert. denied, 359 U.S. 1013 (1959)), which is to say 
that had her commitment been for not guilty by reason of insanity 
under Section 301(d), instend of for incompetency to stand trial 
under Section 301(a), the hespital would have released her into so- 
ciety. However, even though recovered from her mental disorder, she 
remained with a permanent amnesia about the events of the crime, 
which under appellant’s theory made her release impossible. What 
actually happened was that sue made a motion for trial; the hos- 
pital did not oppose her claim that she was competent: she stood 
trial; on appeal this Court ruled that she was entitled to a directed 
verdict of not guilty by reason of insanity: she was committed to 
the hospital under Section 301(d); and she was promptly released 
as recovered from her mental illness. 


13 Note, Amnesia, supra note 9, at 111. 
14121 U.S. App. D.C. 283, $49 F.2d 210 (1965). 
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(4) It is almost impossible for psychiatrists to detect 
whether an amnesia claim is feigned.** 

(5) Since appellant has asked the Court to recognize a 
novel principle of law, we will take the liberty of follow- 
ing his example. The law of incompetency to stand trial 
has possibly fallen into an overly rigid pattern by which 
we habitually assume that incompetency cannot be waived 
and that it is an error of constitutional magnitude, a vio- 
lation of due process of law, to try an incompetent de- 
fendant. But an examination of the facts of this case 
indicates that these assumptions might not be valid in 
every case. Even assuming arguendo that amnesia ren- 
dered appellant incompetent, it was clear in this case that 
appellant was competent to waive his incompetency to 
stand trial. The files and records show that he was per- 
fectly competent in every respect except possibly amnesia 
about an isolated segment of his life. There is no question 
about his awareness and understanding of the proceed- 
ings, or his ability to consult with counsel and participate 
in his defense. Indeed, during discussions at the trial 
about the requests for jury instructions, before making a 
final decision defense counsel asked permission of the 
court to discuss the matter with appellant because “He is 
more knowledgeable than the average defendant” ( Tr. 
1454-1455). This was not the case of a defendant who 
was mentally incapable of understanding the proceedings 
and of making rational decisions. This case involved a 
lawyer, who was himself competent to make decisions and 
who was represented before and during trial by five dis- 
tinguished members of the bar.” Everyone, including ap- 
pellant, knew he suffered amnesia (assuming his claim 
was genuine) but no one ever raised any question about 
it. Appellant was capable of waiving his incompetency, 
and he made his choice to stand trial with full awareness 
of his amnesia. In these circumstances, we respectfully 
submit, there was nothing fundamentally unfair or con- 
trary to due process of law in his standing trial. 


1” Note, Amnesia, supra note 9, at 123-125. 
6 See note 3 in our original brief. 
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IV 
Applying the Pate v. Robinson principle, the trial 
judge had no duty to recognize sua sponte a novel 


principle of law as grounds for ordering a competency 
hearing. 


The question here is whether there was a procedural 
error of constitutional dimensions when the trial judge 
did not sua sponte order a competency hearing. On re- 
mand the district judge ruled that he did not have a sua 
sponte duty under Pate v. Robinson, 383 U.S. 375 (1966), 
to order a competency hearing because, except for possi- 
ble amnesia, the psychiatric reports and testimony showed 
that appellant was competent to stand trial and because 
there was no legal authority for the proposition that am- 
nesia without any accompanying mental disorder consti- 
tutes incompetency. We respectfully submit that the rul- 
ing below was eminently correct. 

If, as we have contended in Section III, supra, amnesia 
without mental disorder does not constitute incompetence, 
then clearly there was no evidence of incompetence, and 
the trial judge had no duty to order a competency hear- 
ing. 

Moreover, even if we be incorrect and amnesia in itself 
might amount to incompetence, still no duty arose under 
Pate v. Robinson. It is one thing to say that a judge 
errs in not recognizing that the testimony unfolding be- 
fore him constitutes incompetency under existing law, 
which was the situation in Pate v. Robinson, but an en- 
tirely different thing to suggest that a judge, sitting in 
the middle of a heated murder trial, must sua sponte put 
on the robes of Cardozo and develop innovations in the 
law. Nothing in Pate v. Robinson or in the due process 
concept of fundamental fairness requires a trial judge to 
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recognize sua sponte, without any assistance from coun- 
sel, novel principles of law. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Ear J. SILBERT, 
WILLIAM M. COHEN, 
THEODORE WIESEMAN, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 46-65 


UNITED STATES OF AMERICA, PLAINTIFF 
Vv. 
ROBERT WILSON, DEFENDANT 


MEMORANDUM OPINION 


Alfred Hantman, Esquire, Principal Assistant U. S. 
Attorney for the United States. 


Joseph McCarthy, Esquire, attorney for the defendant. 


The individual in this case stands accused in a 9-count 
indictment of the crimes of robbery, assault with a dan- 
gerous weapon, and carrying a dangerous weapon, in vio- 
lation of specific and indicated provisions of the District 
of Columbia Code, all arising from events occurring in 
the afternoon of October 2, 1964 and in which it is alleged 
he was a participant. Among other things it is charged 
that the accused was involved in the holding up of two 
drug stores and the theft of a car. Defendant’s alleged 
criminal activities terminated when, during a high speed 
police chase, he lost control of the stolen car he was driv- 
ing and crashed into an abutment. In this crash his com- 
panion was killed and he himself severely injured. Taken 
unconscious to the Washington Hospital Center he re- 
mained there until he was transferred, still unconscious, 
to the District of Columbia General Hospital on October 
7. He did not regain consciousness until October 26, 1964. 
He was subsequently diagnosed as having suffered a cere- 
bral contusion and concussion of a severe nature leaving 
him with a residual left-sided partial paralysis and dam- 
age to the brain. 
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The case was set for arraignment on January 29, 1965 
and the jacket entry indicates it was continued for one 
week for appointment of counsel. On February 5, defend- 
ant was arraigned, pleaded not guilty, and trial date was 
set. 

When interviewed by his court appointed counsel, de- 
fendant indicated that he had absolutely no recollection 
of any nature of any events that took place on the after- 
noon of October 2, 1964. On the basis of this information, 
on February 19, 1965 a motion made in his behalf for 
mental examination was heard and granted, and on Feb- 
ruary 23 he was committed to St. Elizabeths Hospital for 
a period not to exceed sixty days for mental observation.’ 
This period was subsequently extended at the request of 
the hospital for an additional thirty days. 

On April 14 and May 19, 1965 he was examined and his 
case reviewed in detail at 2 medical staff conference. At 
that time he was found to be without mental disorder. 
The hospital, however, presuming in the circumstances to 
pass upon the legal question concluded he was incompe- 
tent for trial. It stated further that no symptoms of 
mental disease existed at that time; that he was well 
oriented, in contact with his environment; that his think- 
ing was logical and coherent; and that there was no evi- 
dence of any symptoms of a psychotic or psychoneurotic 
process. 

Alluding then specifically to the matter of competency, 
it was stated he “is suffering from an organic amnesia, 
resulting from the automobile injury he received on Octo- 
ber 2, 1964 and which amnesia has existed for several 
months. He is, however, aware of the charges against 
him, although he claims loss of memory with regard 
thereto.” And further, that while organic amnesia and 
left-sided partial paralysis were found and it was con- 
cluded that they were sequellae of cerebral contusion and 
concussion, it was specifically concluded he was not suffer- 
ing from a mental disease or that the so-called brain in- 


224 D. C, Code 301(a). 
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jury had resulted in any abnormality of thought or be- 
havior “other than his amnesia...” and that it was the 
opinion of the hospital further that he is not now [May, 
1965] and was not on October 2, 1964 suffering from any 
mental disease or defect and was not receiving any medi- 
cation. 

As a consequence, a mental competency hearing was had 
June 22, 1965 and defendant was found to be mentally 
incompetent to stand trial. And so the matter lay until 
August 24, 1966. At that time the hospital advised the 
Court that since the hearing on June 23, 1965 serial ex- 
aminations of the individual patient had been conducted 
revealing a continuation of his amnesia as well as the 
left-sided partial paralysis. Again the hospital repeated 
that it was believed that such was the result of a cerebral 
contusion and concussion resulting from the injury sus- 
tained on October 2, 1964 and that it was believed further 
“that the amnesia is permanent, and that it does interfere 
with the patient’s ability to assist counsel in his own de- 
fense”, indicating further: “However, the patient has a 
rational and realistic understanding of the nature of the 
charges against him, based on the information given him 
since his injury.” It further stated that since in its view 
he was not presently suffering from a mental disease or 
disorder and that he probably was not suffering from such 
a disorder on October 2, 1964, it was recommended that 
the Court take appropriate action to dispose of the matter 
at least from the standpoint of the hospital. 

In the meantime, his counsel wrote the hospita} author- 
ities and was advised on July 29, 1966 that while it was 
still their opinion he would not be able to aid in his own 
defense in terms of remembering what happened to him 
on the day of the alleged offenses, however, being without 
mental disorder and understanding fully the charges 
against him, he can “synthesize an accurate historical 
picture of what certainly must have happened.” And then 
changed its hitherto expressed position with the caution 


* Ibid. 
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and observation: “It is not for us to say whether he is 
competent from the legal point of view, however.” 

Prompted by this communication a second competency 
hearing was scheduled for and held on September 27 and 
28. 1966, at which time the diagnosis contained in the 
hospital report was amplified and corroborated by expert 
medical testimony. It is the finding of this Court that 
this defendant is a person who, while in the full posses- 
sion of his mental faculties, including the faculty of 
memory. on the afternoon of October 2, 1964, has no 
memory of any events in which he participated on that 
afternoon: that this amnesia is permanent; that the cause 
of this erasure of memory is brain injury sustained in an 
automobile accident which occurred at a point in time 
subsequent to the times in which the offenses charged in 
the indictment took place; that while he has no present 
independent recollection of the events of the afternoon in 
question he can construct a knowledge of what transpired 
from information given to him from other sources; and 
that except for this vacuity of memory he is perfectly 
able to follow the course of the proceedings against him 
and discuss them with his attorney. 

The defendant, however, claimed that it must be con- 
cluded that he is incompetent to stand trial. Naturally, 
the prosecution objects, and thus the Court must make a 
judicial determination of the competency of the accused 
to stand trial* 

The basic concern of the Court in a case such as this 
where a defendant’s mental state is raised as a plea in 
bar of prosecution is whether the individual in question 
is presently insane or otherwise so mentally incompetent 
as to be unable to understand the proceedings against 
him or properly assist in his defense. 24 D.C. Code 301 
and 18 U.S.C. 4244.4 The Supreme Court has commented 


+ Note 1, supra. 


* While these statutes use slightly different language their im- 
port is the same. Hansford v. United States, —— U.S.App.D.C. 
——., No. 19,436 decided July 6. 1966. 365 F.2d 920. 
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concerning the nature of the inquiry that the Court must 
make under such statutes, stating: 


“ it is not enough for the district judge to find 
that ‘the defendant [is] oriented to time and place 
and [has] some recollection of events’, but that the 
‘test must be whether he has sufficient present ability 
to consult with his lawyer with a reasonable degree 
of rational understanding-and whether he has a ra- 
tional as well as factual understanding of the pro- 
ceedings against him.’” Dusky v. United States, 362 
U.S. 402, 402 (1960).° 

In discussing the concept of fitness to stand trial the 

United States Court of Appeals for the District of Colum- 

bia Circuit has utilized the guide that: 


“«'Competency] denotes the intellectual and emo- 
tional capacity of the accused to perform the func- 
tions which are essential to the fairness and accuracy 
of a criminal proceeding.’” Pouncey Vv. United 
States, 121 U.S. App. D.C. 264, 266, 349 F.2d 699 


(1965) .° 


Since this defendant makes no claim of present insanity 
or inability to understand the proceedings against him, 
the sole issue before the Court is whether standing alone 
his absence of present independent recollection of the 
events of the afternoon in which the crimes charged were 
perpetrated renders him unable to properly assist in his 
defense, i.e. whether his found amnesia constitutes in- 
competency per se* or whether, in the words of Dusky, 
he lacks “sufficient present ability to consult with his law- 
yer with a reasonable degree of rational understanding” 


5 The Dusky test is equivalent to the standard set forth in 24 
D.C. Code 301(a2) Hansford v. United States, supra. 


6 See also footnote 6 of dissent of Chief Judge Bazelon and 
Judge Wright in Whalem v. United States, 120 U.S.App. D.. 331. 
346 F.2d 812 (1965). 

7 Such a rule was suggested by Chief Judge Bazelon in footnote 
3 of his dissent in Hunter v. United States, 119 U.S. App. D.C. 174. 
388 F.2d 283 (1964). 
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or, to paraphrase the observation made in Pouncey, supra, 
whether the capacity of the accused to perform the func- 
tions essential to the fairness and accuracy of a criminal 
proceeding is lacking. 

It has been said that properly assisting in the defense 
comprehends participating “. . . in such phases of a de- 
fense as a defendant usually assists in, such as accounts 
of the facts. names of witnesses, etc.” Lyles v. United 
States, 103 U.S. App. D.C. 22, 26, 27, 254 F.2d 725 
(1957). While this statement does not constitute a con- 
clusive definition, it nods in the direction that the ability 
to remember the facts surrounding the occurrance of the 
alleged offense is normally expected to be present. It does 
not, however, answer the question directly, if it answers 
it at all, whether loss of such knowledge through amnesia 
constitutes incompetency per se. If memory is required, 
then this defendant would necessarily be entitled to re- 
lease, as his amnesia is regarded as permanent; he is not 
presently insane or potentially dangerous to himself or 
others. and thus commitment under the terms of 24 D.C. 
Code 301(a)* would be illegal. Greenwood v. United 
States, 350 U.S. 366 (1956) and Rouse v. United States, 
— US. App. D.C. , No. 19,863, decided October 
10, 1966. 

But such release would be repugnant to the basic phil- 
osophy of our criminal jurisprudence in bringing to bar 
those who are morally responsible for their crimes,® and 
it is on the ground that accepting loss of memory as what 
amounts to a plea in bar in effect exculpates an accused 
from responsibility when in fact he may be responsible, 
that the common law has generally rejected this plea.” 


*“If the court [after a competency hearing] shall find the accused 
to be then of unsound mind or mentally incompetent to stand trial, 
the court shall order the accused confined to a hospital for the 
mentally ill.” 


* Blocker v. United States, 110 U.S. App. D.C. 41, 288 F.2d 853 
(1961). 


10 Regina v. Podola [1959] All E.R. 418; United States v. Olvera, 
4 US.C.M.A. 134 (1954): and Commonwealth v. Price, 241 Pa. 396, 
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A succinct and considered summary of the common law 
position is contained in Russell v. H. M. Advocate, 1946 
S.C.(J.) 37. In that case an otherwise sane and lucid 
accused advanced the argument that her hysterical am- 
nesia which subsisted at the time of the commission of the 
crime and prevented her present recollection of the time 
in question, rendered her incompetent to stand trial. The 
Court observed: 


“It is, I think, plain from the unbroken practice fol- 
lowed from the earliest dates to which our records 
extend, that in dealing with pleas in bar of trial 
founded on some abnormal condition in the accused, 
the Court has balanced against each other two major 
considerations, viz., (1) fairness to the panel, who 
should not be tried if and so long as he is not a fit 
object for trial, and (2) the public interest which 
requires that persons brought before a criminal Court 
by a public prosecutor should not be permitted to 
purchase complete immunity from investigation into 
the charge by the simple expedient of proving the 
existence at the diet of trial of some mental or physi- 
cal incapacity or handicap.” pp. 46-47. 


It went on to say, in refusing to be guided by dicta pre- 
suming to establish that obliteration of memory was an 
incapacity which rendered an accused unfit for trial: 


“IT do not consider that they were intended to be un- 
derstood, or are capable of being understood, literally 
as applying to the case of a sane person—in this case 
one whom all the medical witnesses adduced have 


218 A.2d 758 (1966). 

A subsidiary reason which has influenced the courts in rejecting 
the plea is that because amnesia is a highly subjective malady it is 
extremely difficult, often impossible, to distinguish real from 
feigned amnesia. See Comment, Amnesia, A Case Study in the 
Limits of Particular Justice, 71 Yale LJ, 109 (1961) and Article, 
Mental Capacity to Stand Trial, U.Pitt.L.R. 593 (1960). In this 
case this is a moot point. The amnesia is genuine and the overriding 
considerations of due process prohibiting trial of an incompetent, 
Pate v. Robinson, 383 U.S. 375 (1966) requires that its affect be 
delved into. 
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pronounced completely sane and normal—for so to 
read them would come near to paralyzing the admin- 
istration of criminal justice. On any such reading 
the plea in bar would require to be sustained in most 
cases in which the accused had been under the influ- 
ence of drink, or had sustained a head injury, at the 
time of the crime, or even if he was naturally a per- 
son of unreliable memory.” p. 47. 


However strong and pervasive the public policy to bring 
the morally responsible to bar, it cannot subvert the con- 
stitutional right to a fair trial which is not afforded to 
an accused who is prosecuted while legally incompetent.” 
It is to be noted, however, that the conceptual range of 
the expression “legally incompetent” only embraces defi- 
ciencies in the accused which actually prevent his fair 
trial and that mere deficiency standing alone is outside 
the limits of the concept; for, as noted in Lyles v. United 
States, supra: 


“As of the time of trial the question, as prescribed 


by statute, is whether the accused is mentally compe- 
tent to understand the nature of the charges against 
him and to assist in his defense. He may have a 
mental disease and the mental disease may have been 
the cause of his criminal act, and he may be suffering 
from the same defect at the time of trial; but it is 
a scientific fact that he nevertheless may be compe- 
tent to stand trial under this definition of compe- 
tency. A paranoiac or a pyromaniac may well under- 
stand the charges against him and be able to assist 
in his defense.” p. 26. 

Thus the question comes down to whether, in the light 
of the personal intellectual or emotional deficiencies of the 
accused he can perform the functions essential to the fair- 
ness and accuracy of the particular proceedings in which 
he is presently involved. 


22 Pate v. Robinson, supra; Bishop v. United States, 350 U.S. 961 
(1956) reversing 96 U.S.App.D.C. 117, 223 F.2d 582 (1955); and 
Sanders v. Allen, 69 App.D.C. 307, 100 F.2d 717 (1938). 
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The rationale of this proposition was given recent ap- 
plication in Hansford, supra, footnote 4. In that appeal 
the conviction of an addict who was tried while admitted- 
ly under the influence of narcotics was reversed for a new 
trial because the failure of the trial court to conduct, sua 
sponte, an inquiry into his competency denied appellant 
a fair trial. The Court judicially noted that the use of 
narcotic drugs produces an acute brain syndrome the 
characteristic symptoms of which are impairment of mem- 
ory; impairment of all intellectual functions including 
comprehension, calculation, knowledge and learning; and 
impairment of judgment. In stating why the rule of 
Dusky might preclude the trial of such a defendant, the 
Court said: 


“Subsumed [sic] under this formulation [Dusky] is 
the requirement that the defendant’s memory and in- 
tellectual abilities, which are crucial to the construc- 
tion and presentation of his defense, must not be 
substantially impaired by mental disorder.” p. 4 of 


slip opinion. [Emphasis added] 365 F.2d 920, 922. 


By this statement the Court made it clear that the atten- 
tion of the trial judge is to be focused on whether or not 
those mental faculties, the possession of which is crucial 
to the construction and presentation of his defense are 
impaired, and that if any faculty * crucial to the con- 
struction and presentation of his defense is impaired that 
constitutes a disability rendering an accused incompetent 
to stand trial. 
Calling to mind that: 


“.. . the question in any case is whether mental ill- 
ness has disabled the specific functions of personality 
which sound policy in the administration of criminal 


12 That memory and general intellectual ability are to be viewed 
as equal determinants of competency see U.S. v. Chisolm, 149 Fed. 
284 (C.C.S.D.Ala., 1906). 


13 Also see United States v. Kendrick, 331 F.2d 110 (4th Cir. 
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justice require before the accused may be subjected 
to adversary proceedings on the charges against him 
nM 

and the common law judicial policy disallowing loss of 
memory as a plea in bar,” this Court holds that amnesia 
per se in a case where recollection was present during the 
time of the alleged offenses and where defendant has the 
ability to construct a knowledge of what happened from 
other sources and where he has the present ability to fol- 
low the course of the proceedings against him and discuss 
them rationally with his attorney does not constitute in- 
competency per se, and that a loss of memory should bar 
prosecution only when its presence would in fact be cru- 
cial to the construction and presentation of a defense and 
hence essential to the fairness and accuracy of the pro- 
ceedings. 

That the application of this standard in cases like the 
one at bar can equitably accommodate both the public 
interest in bringing the morally responsible to bar and 
the right of an accused to a fair trial is exemplified by 
State v. Severns, 184 Ka. 218, 336 P.2d 447 (1959). In 
that case, the appellant, who possessed the faculty of 
memory at the time of the crime, became amnesic subse- 
quent to his conviction at a trial at which he had testified. 
This conviction was reversed and remanded for a new 
trial. The appellant then raised his amnesia as a plea in 
bar of the second trial. The Court, faced with the rule 
that one unable to conduct his defense in a rational man- 
ner could not be tried, and mindful that loss of memory, 
in the abstract, affects that ability, found that the loss of 
memory between the first and second trials was not suffi- 
cient in and of itself to prevent him from being retried 
where, in addition to the fact that there was no showing 
that appellant’s memory respecting events, circumstances, 
and conditions surrounding the commission of the alleged 
crime could not be refreshed, said 


* Note 6, supra. 
1+ Note 10, supra. 
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“That the transcript of the record of the first case 
had been preserved and was available to the appellant 
and his attorneys, who could read it and thus ascer- 
tain the names of all the witnesses who testified in 
the first case; apprise themselves of the defense made 
in that trial; acquaint themselves with the testimony 
of such witnesses, including that of appellant while 
testifying as a witness in his own behalf; refresh 
appellant’s memory with respect to all the facts and 
circumstances, testified to by him at that time; and 
become fully cognizant of any and all other matters 
transpiring during the trial of such action which 
might affect appellant adversely or otherwise on the 
trial of the second action.” 336 P.2d 447, 454. 


In that case the handicaps facing an amnesic accused; 
lack of knowledge of the circumstances of the crime, or 
of his own whereabouts or conduct at the time of the 
crime,° were ameliorated if not obviated by the avail- 
ability of this information from reliable and impartial 
sources which could put at the defense’s disposal substan- 
tially the same information the accused’s present recollec- 
tion could if he had it. While this placed the defendant 
in less than an ideal situation the Court, paraphrasing an 
expression of Justice Minton in Lutwak v. United States, 
344 U.S. 604 (1953), noted: 


“That appellant, like any other defendant, was en- 
titled to a fair trial but not a perfect one...” 336 
P.2d 447, 454. 


and adjudged that under all the circumstances defendant’s 
trial was fair. 

The Court concludes, therefore, from an examination 
of the authorities cited, that the rule to be applied in this 
case is whether insufficient information concerning the 
events at the time of the commission of the crime and 
evidence relating thereto is available to the defense so 
that it can be said that the presence of such an amnesia 


16 Comment, Amnesia, A Case Study in the Limits of Particular 
Justice, note 10, supra. 
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as we have here precipitates a situation in which defend- 
ant’s memory is indeed a faculty crucial to the construc- 
tion and presentation of his defense. Accordingly, since 
there has been no showing of the unavailability from 
sources extrinsic to the defendant of substantially the 
same information that his present independent recollec- 
tion could provide if functioning, defendant’s motion to 
be adjudged incompetent to stand trial is denied. 

If after a full investigation counsel feels that in the 
light of what his diligence has uncovered full possession 
by defendant of independent recollection is really essen- 
tial to the fairness and accuracy of a trial, the Court will 
entertain at the proper time a new motion on the question 
of defendant’s competency to stand trial. In a hearing on 
such a motion, inquiry would properly focus on the avail- 
ability and reliability of other sources of information and 
on the quantity and quality of the information received. 
Since much of the information necessary to the construc- 
tion of a defense such as names of witnesses and tangible 
evidence is in the hands of the prosecution, the Court 
expects counsel to take advantage of the full range of 
discovery available under the Federal Rules of Criminal 
Procedure, including pretrial. 


Counsel will submit proper order. 


/s/ Matthew F. McGuire, 
MATTHEW F. MCGUIRE, 
United States District Judge. 


November 23, 1966 
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